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Studyunit1

TheLawandHumanRelationships

 Legalrelation–createsresponsibilitiesandobligations

 RightsvDuties

 PublicLawvPrivateLaw

 Aim oflegalsystem andhowitismaintained

CharacteristicsofAfricanCustomaryLaw

1.UnwrittenNature

 Originallynotrecordedinwrittenlegalsources

 Courtproceduresconductedorally

 Lawtransmittedorallyfrom onegenerationtonext–this

wasfurtheredbypublicparticipationofparticularlyadult

meninadministrationofjustice

 Communityhadbroadgeneralknowledgeofthelaw

 Importantlegalprincipleswereexpressedinlegalmaxims

2.CustomaryNature

 Legalsystemstheresultofageoldtraditionsandcustomsthat

cametobeclassifiedaslawovercourseoftime

 Nosystem ofprecedent

3.Expressionofcommunityvalues
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Moralbehaviouralcodeofthecommunity

Asvalueschangedsodidthelaw

Conflictbetweenlegalandmoralvaluesthusunknown

Emphasisonreconciliationofthepeople

Interestsofcommunitymoreimportantthaninterestsof

individual

4.Magico-religiousconceptions

Beliefinancestralspirits

Beliefinsorcery

ObservanceofAfricancustomarylaw

 Religiousorsacralelementofthelaw

 Publicopinion

 Knowledgethatifpersonisharmed,thatpersonwillendeavourto

getcompensationortakemeasurestoprotecthimself

 Everybodyincommunityhasbroadgeneralknowledgeofthelaw

 Fearofpunishment

 Influenceofindigenousleaders

NatureofCustomaryLaw

Specialisation–distinctionofcertainfunctionsoradefinitionofcertain

activitiesorseparation,differentiation,division,distinction,classification,

delimitation,definitionorindividualisationrespectoftime,activity,

functions,interests,duties,knowledgeandconceptions

Similaritiesbetweenspecialisedandunspecialisedlegalsystems
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 Relationsgovernedbylawmoreorlessthesameforalllegal

systems,ex.

 Meansbywhichlawistransferredfrom onegenerationtoanother

 Transgressionofthelawhaveconsequencesfortransgressors

Differencesbetweenspecialisedandunspecialisedlegalsystems

1.Groupvindividualorientation

 Specialised–emphasisonindividual

 Unspecialised–emphasisongroup–individualfunctions

withinthecontextofthegroup

 Differenceclearlyreflectedinthelaw–studythisinguide.

2.ConcretevAbstractapproaches

 Unspecialisedsystemsfollowmoreconcrete,realandvisible

approach.

 Specialisedsystemsmoreabstractinnature

 Examples

3.Religiouselement

 Beliefthatlaworiginatesfrom ancestors

 Disregardoflawpunishedbyancestors

 Blessingofancestorsobtainedforimportantjuristicacts

 Roleofextraordinaryevidencewellknown

4.Categorisation

 Sharpdistinctionbetweencategories,institutionsand

conceptsforeigntocustomarylaw

 Nodistinctionbetweencivilandcriminalcasesetc.

5.Kinship
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Readguide

6.Polygyny

Readguide

7.Lackofformalities

 Unspecialisedsystemslackformalities

 Administrationofjusticeinformal

 Legalrulesappliedwithflexibility

 Aim ofcourtisreconciliation

 Emphasisonpeopleincommunityratherthanstrict

applicationoftherules

 Consultation

8.Time

 Nostrongemphasisontime

9.Governmentalfunctions

 Nocleardistinctionbetweenjudicial,executiveand

legislativepowersofthestate

 Examples

CustomaryLawandtheConstitution

LawofEvidenceAmendmentAct,Section1,implications

 Allcourtsmaytakejudicialnoticeofindigenouslaw(subsection1),

althoughtheyarenotobligedtodoso.

 Judicialnoticeislimitedinsofarasindigenouslawmaybe

ascertainedreadilyandwithsufficientcertainty.Thecourtsare

thusnotobligedtoapplyindigenouslawincaseswhere
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indigenouslawistheobvioussystem toapply,butcannotbe

readilyascertained.

 Thereisnodutyonthecourtstotakejudicialnoticeofindigenous

lawby,forinstance,callinginexpertwitnesses.Itisnotnecessary

forjudgesormagistratestohaveanyformalorpractical

knowledgeof,ortrainingin,indigenouslaw.

 Intermsofsubsection2,evidenceaboutindigenouslawmaybe

submittedtothecourtbythepartyhimself(orherself).So,in

termsofsubsection2readwithsubsection1,theonusisonthe

partyorpartiestoproveindigenouslawincourt.Thisplacesa

financialburdenonthelitigant,whomustobtaintheservicesofan

expertwitness.

 Afurtherconditionisthatindigenouslawmustnotbeopposedto

theprinciplesofpublicpolicyornaturaljustice.Acourtmay,

however,notdeclarethatloboloorothersimilarcustomsare

opposedtosuchprinciples.(Thephrasè̀ opposedtotheprinciples

ofpublicpolicyornaturaljustice'isoftenusedasanequivalentfor

contrabonosmores[̀̀againstgoodmorals'].)

 Subsection3containsrulesforcasesinvolvingdifferentsystems

oftriballaw.

BeforeadoptionofConstitution,IndigenousLaw

 Limitedrecognition

 Couldbeappliedbyallcourts

 Couldbeamendedorrepealedbylegislation

 Couldnotbeopposedtotheprinciplesofpublicpolicyandnatural

justice

Questionsforstudyunit1
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1.DiscussIndigenouslawasunspecialisedlawwithspecific

referencetoindigenouspubliclaw(25)

2.Describethefactorsthatpromotetheobservanceofcustomary

law(10)

3.Discusstherelevanceofpublicpolicyandnaturaljusticeinthe

applicationofcustomarylaw(10)

Oneoftheimplicationsofsection1ofthelawofEvidenceAmendment

Act45of1988wasthattheapplicationofIndigenouslawwasnotobe

opposedtotheprinciplesofpublicpolicyandornaturaljustice.Afurther

stipulationunderthatactwasthatacourtmaynotdeclarethatloboloor

othersimilarcustomsareopposedtosuchprinciples.Thephrase

‘opposedtotheprinciplesofpublicpolicyornaturaljustice’isoften

usedasanequivalentforcontrabonosmores[“againstgoodmorals”]-

thesocalledrepugnancyclause.

WiththeconstitutionaladventtheConstitution,therecognitionof

indigenouslawbecamesubjectedtotheConstitutionalvalues

themselvesbutnottherepugnancyclause.Thereforetheapplicationof

publicpolicyandnaturaljusticeisnomorerelevantinrecognising

indigenouslaw.Indigenous/customarylawisnowsubjecttotheBillof

Rightsandmustnowbeinterpretedinthelightoftheso-called

fundamentalrights,andparticularlyinthelightoftheequalityclauseas

containedinsection9.

4.Discusstheimplicationsofsection211fortherecognitionof

customarylaw.(10)
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Section211theConstitutionoftheRepublicofSouthAfrica,1996gives

clearandunambiguousrecognitiontocustomarylaw.Whatrecognition

thereis,isalsoexpressedindirectlyinvariousotherprovisionsofthe

Constitution.Theseprovisionsandtheirimplicationsarediscussedin

detailbelow.Atthis stage,itis importantto rememberthatthe

ConstitutioncontainsaBillofRights.

Thissectionreadsasfollows:

(1)Theinstitution,statusandroleoftraditionalleadership,accordingto

customarylaw,arerecognised,subjecttotheConstitution.

(2)Atraditionalauthoritythatobservesasystem ofcustomarylawmay

function subjectto any applicable legislation and customs,which

includesamendmentsto,orrepealof,thatlegislationorthosecustoms.

(3)Thecourtsmustapplycustomarylaw whenthatlaw isapplicable,

subjecttotheConstitutionandanylegislationthatspecificallydeals

withcustomarylaw.

Theimplicationsofsection211(3)canbesummarisedasfollows:

 Allcourtsmustapplyandthereforealsorecognisecustomarylaw.

 Therecognitionandapplicationofcustomarylaw aresubjectto
theBillofRights.
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 Therecognitionandapplicationofcustomarylaw aresubjectto
legislation thatspecificallydeals with this.This implies thatonly
legislation aimed atamending customarylaw is relevantand not
legislationingeneral.

Thecourtsdeterminewhencustomarylawisapplicable.Courtsthus

havediscretiontodecidewhethercustomarylawisapplicableina

particularcase.Thisdiscretionshouldbeexercisedinagreementwith

thegeneralprinciplesofchoiceoflaw

5.Whyisitstatedthatsection30and31formsthebasisofanew

approachtocustomarylaw?(20)

 Section30

 Section31

 Discussthemeaningofthesections

 Discusstheimplicationofthesections

 Conclusion

6.Byrecognisingcustomarylawontheonehandandprohibiting

discriminationontheother,theConstitutiongaverisetoaconflict

betweentwoopposingprinciples,namelytherightofthe

individualtoequaltreatmentandtherightofthegrouptoadhere

tocultureofchoice.Howshouldthisconflictbedealtwith?(15)

(self-evaluationquestion2)

JudicialRevisionofcustomarylaw

 RoleofConstitutionalCourt

 RoleofHighCourt

 Section38

 Ruleispresumedconstitutionallyvaliduntildecidedotherwiseby
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competentcourt

Studyunittwo–Theindigenouslawofpersons,customaryfamilylaw

andthelawofmarriage

IntroductiontoIndigenousLawofpersons

1) InCustomaryLaw,whoorwhatcanbethebearerofrights?(2)

2)Distinguishbetweenstatusandrankincustomarylaw(5)

3)Howisstatusincustomarylawinfluencedbyage(5),sex(5),familyrank(5),

houserank(5)?

4)In1960,ThaboenteredintoavalidcustomaryunionwithZandi.In1964,Thabo

decidedtoenterintoacustomarymarriagewithFikile.Fikilegavebirthtoa

sonnamedSenzoandadaughternamedLungile.In1985,Zandi'shouse(from

nowonreferredtoashouseZ)concludedanagreementwithFikile'shouse

(from nowonreferredtoashouseF),intermsofwhichhouseZhadto

providefiveheadofcattletohouseF,whichhouseFrequiredaslobolofor

Senzo(21).HouseFappointedLungile(19)asthesourcefrom whichthedebt

wastoberepaid.HouseZdeliveredthefiveheadofcattle,butwhenhouseF

receivedloboloforLungilein1987,houseFrefusedtotransfertheloboloto

houseZonaccountthatthedebthadprescribed.Asaresult,houseZdecided

totakehouseFtocourtfortheoutstandingdebt.

Discussthelegalityofthefollowing:
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a.TheagreementbetweenhouseZandhouseFandthedefenceofhouseF

thattheclaim hasprescribed.(4)

b.ThedecisionofhouseZtotakehouseFtocourt.(4)
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1.Onlynaturalpersonswithinthecontextofthegroupcanbethebearersof

rights.

2.Statusislinkedtoaperson’slegalpositionorstanding,anditisthisstatus

thatdeterminesaperson’spowers.Inthisconnection,referenceis

sometimesmadetoaperson’scompetencies,thatis,powersderiveddirectly

from objectivelaw.

Rankisjustonefactorwhichmayinfluenceaperson’sstatus.Rankplaysa

significantroleincustomarylaw.Thusthewifesofapolyginisteachhavea

particularrank,asdoeseachoftheirhouses.Themembersoftheagnatic

groupalsohaveaparticularrank,accordingtotheirorderofseniorityinthe

group.

3.Age

 Minorityandmajoritywereunknown

 Agewasnotwithoutlegalsignificanceexapersoncouldnotmarry

untilhe/shehadreachedpuberty

 Greaterimportancewasattachedtophysicaldevelopment,puberty

wasstronglyemphasisedwithinitiationceremonies

 Consideredadultwheninitiatedandmaymarry.

 Positiondiffersinmodernindigenouslaw

Sex

 Onlymalepersonscouldsucceedtopositionsofstatus

 Thuswomancouldneverbecomefamilyheadorsucceedtogeneral

property
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 Womancouldcalluponwiderfamilygroupifhusbanddealt

irresponsiblywithfamilygoods

 Femalesoccupiedaninferiorposition.

 Positiondiffersinmodernindigenouslaw.

4a.Theagreementbetweenthehousesislegal.Thetransferofproperty

betweenhousesmustbereasonableandforajustcause.Suchtransfer

cannottakeplacearbitrarily.Thefamilyheadmustconsultthemembersof

thehouseconcerned.Theclaim thatthedebthasprescribedisinvalid.There

isnosuchthingasprescriptionincustomarylaw.

4b.HouseZcannottakehouseFtocourt.Thisisbecausethefamilyhead,

namelyThabocannotsimultaneouslyrepresenttheonehouseasplaintiff

andtheotherhouseasdefendant.Theprincipleinvolvedhereisthata

householdcannotbedividedagainstitself.Inmodernindigenouslaw,the

womanbelongingtothehousewiththeclaim caninitiatetheclaim against

thefamilyheadortheotherhouse.

Customaryfamilylawandthelawofmarriage

1.Evaluatethereform whichhastakenplaceintermsoftheRecognition
ofCustomaryMarriagesAct120of1998,withregardtotheproprietary
consequencesofacustomarymarriage. (8)

Intermsofsection7(1)ofAct120of1998,theproprietaryconsequencesofacustomary

marriageenteredintobeforethecommencementoftheActcontinuetobegovernedby

customarylaw.Whatthisessentiallymeansisthatthepositionconcerningpolygynous

marriages (ie the creation ofseparate houses with theirown house propertythatis

controlledbythehusband)has

beenretained.
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Section 7(2)providesthata monogamouscustomarymarriage entered into afterthe

commencementoftheRecognitionofCustomaryMarriagesAct120of1998resultsina

family estate thatis in community ofproperty and ofprofitand loss,unless such

consequencesare specificallyexcluded in an ante nuptialcontractthatregulatesthe

matrimonialpropertysystem ofthemarriage.Amatrimonialpropertysystem determines

exactlyhowthemarriageaffectsthefinancialpositionofeachmarriagepartner.

ChapterIIIandsections18,19,20and24oftheMatrimonialPropertyAct,88of1984,applytoa

customarymarriagewhichisincommunityofproperty.ChapterIIIgivesequalpowerstothe

husbandandwifetoadministerandcontrolthejointestate.

TheActalsomakesprovisionforspousesinacustomarymarriageenteredintoefore15

November2000tojointlyapplytoacourtforleavetochangethematrimonialproperty

system governingtheirmarriageormarriages.Thecourt

maygranttheapplicationifitissatisfiedthat:

therearesoundreasonsfortheproposedchange;

sufficientwrittennoticeoftheproposedchangehasbeengiventoallcreditorsofthe
spousesforamountsexceedingR500orsuchamountasmaybedeterminedbythe
MinisterofJusticebynoticeintheGazette;and

nootherpersonwillbeprejudicedbytheproposedchange.

Providedthattheserequirementsaremet,thecourtwillorderthatthematrimonialproperty

system applicableto such marriageormarriageswillno longerapply.Thecourtwill

authorisethepartiestosuchmarriageormarriagestoenterintoawrittencontractinterms

ofwhichthefuturematrimonialpropertysystem oftheirmarriageormarriageswillbe

regulatedaccordingtoconditionsdeterminedbythecourt(section7(4)(a)).

Inthecaseofahusbandwhoisaspouseinmorethanonecustomarymarriage,allpersons

havingasufficientinterestinthematter,andinparticulartheapplicant'sexistingspouseor

spouses,mustbejoinedintheproceedings(section7(4)(b)).
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Section21(whichallowsindigenousAfricanpeopleto approachacourtto makethe

provisionsoftheMatrimonialPropertyAct88of1984applicabletotheirmarriage)ofthe

MatrimonialProperty Act applies to a customary marriage entered into after the

commencementoftheActinwhichthehusbanddoesnothavemorethanonespouse

(section7(5)).

Inthecaseofapolygynouscustomarymarriage,wherethehusbandintendstoenterintoa

furthercustomarymarriagewithanotherwoman,theprovisionsoftheRecognitionof

CustomaryMarriagesAct120of1998statethatthehusbandmustapplytothecourtto

approveawrittencontractwhichwillregulatethefuturematrimonialpropertysystem ofhis

marriages(section7(6)).Intermsofsection7(7),whenconsideringsuchanapplication,the

courtmust:

Intermsofsection7(7),whenconsideringsuchanapplication,thecourtmust:

(i) inthecaseofamarriagewhichisincommunityofpropertyorwhichis

subjecttotheaccrualsystem;

(a) terminatethematrimonialpropertysystem whichisapplicabletothe

marriage;and;

(b) effectadivisionofthematrimonialproperty;

(ii) ensureanequitabledistributionofthematrimonialproperty;and

(iii) takeintoaccountalltherelevantcircumstancesofthefamilygroups

whichwouldbeaffectediftheapplicationisgranted.

Thecourtmay:

(i) allowfurtheramendmentstothetermsofthecontract;

(ii) granttheordersubjecttoanyconditionitmaydeem just;or

(iii) refusetheapplicationif,initsopinion,theinterestsofanyoftheparties

FREE student notes uploaded by students to www.gimmenotes.co.za (NOT FOR SALE)



15

I Involvedwouldnotbesufficientlysafeguardedbymeansoftheproposed

contract.

Allpersonshavingasufficientinterestinthematter,andinparticulartheapplicant'sexisting

spouseorspousesandhisprospectivespouse,mustbejoinedintheproceedingsinstituted

intermsofsection7(6)(section7(8)).Ifacourtgrantsanapplicationcontemplatedin

sections7(4)or7(6),theregistrarorclerkofthecourt,asthecasemaybe,mustfurnish

eachspousewithanorderofthecourt.Thisordermustincludeacertifiedcopyofsuch

contractandtheregistrarorclerkofthecourtmustcausesuchorderandacertifiedcopyof

suchcontracttobesenttoeachregistrarofdeedsoftheareainwhichthecourtissituated

(section7(9)).

2.Discusstheindigenousprescriptionregardingthecompetencetoenterinto

avalidtraditionalcustomary/indigenousmarriage. (8)

Therewerenofixedagerequirements.AmongsomeTswana,betrothalagreementswere

madebetweenfamilygroupsevenbeforethebirthoftheboyandgirl.

Marriageonlyconcludedonebothpartiesweresexuallymature.

Inmostcasesnoonecouldmarryuntiltheyhadundergonetraditionalinitiationceremonies.

Maritalunionswithincertaindegreesofkinshipareforbidden

Theseprohibitionsvaryfrom grouptogroup,butamongstallgroupsthereisaprohibitionon

marriagesbetweenchildrenofthesamemotherandfather

Seriousmentalillness

Impotenceandseriousphysicaldefects

Marriedwomancouldnothavemorethanonehusband.

3.Compare the legalrequirements fora traditionalcustomarymarriage,a

customaryunionandacustomarymarriage.(25)

Traditionalcustomary(indigenous)marriage
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 Themanandwomanconcernedmustnotberelatedtooneanotherwithinthe
prohibiteddegreesofkinship;

 Theremustbeconsensusofthetwofamilygroupsconcernedonthetwo
individualstobeunitedinmarriageandthemarriagegoodswhichmustbe
delivered; Themust
betransferofthebridebyherfamilytotheman’sfamilygroup

Or

 Incaseofwomanthereisafurtherrequirementthatsheisnotalready
involvedinamaritalunion.

CustomaryUnion

ThelegalrequirementsforaCustomaryUnionisthattheyarenotuniform forallthe

areasinRSAthepositioninKZNdiffersfrom thatintherestofSouthAfrica:

OutsideKZNrequirementsarethefollowing:

 Paymentof(ordelivery)ofmarriagegoods

 Transferofthebride

 Theremustbeconsentofthebride’sguardian;

 Theremustbeconsentofthebride;

 Consentofthebridegroom

Or

 Consentofthebridegroomsfatherincertaincircumstances(wheregroom isa
minor);

 Consentofthebride’sfather;

 Anagreementthatlobolowillbedelivered;

 Non-existenceofcommon-law(civil)marriage

 Handingoverofthebridetothegroom orthegroom’sfamily.
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RequirementsofcustomaryunioninKZN:

 Theconsentofthebride’sfatherorguardianisrequiredifsheisstillaminor,
whichconsentmustnotbenecessarilywithheld;

 Consentofthebridegroom’sfatherorfatherhead,ifthebridegroom isstilla
minor

 Publicdeclarationbythebridetotheofficialwitnessthattheuniontakes
placewithherconsent.

CustomaryMarriage

 Theprospectivespousesmustbothbeabovetheageof18;

 Theymustbothconsenttobemarriedtoeachotherundercustomarylaw;

 Marriagemustbeenteredintoandcelebratedintermsofcustomarylaw;

 Prospectivespousesmustnotberelatedtooneanotherwithintheprohibited
degreesofkinship;

OrSimilaritiesmustcover(fullmarksifallthedifferencesandsimilaritiesare

covered)

 Themanandwomanmustconcernedmustnotberelatedtooneanother
within theprohibited degreesofkinship;thisrequirementappliesto the
Traditionalcustomary(indigenous)marriageandCustomaryMarriage;

 Theremustbeconsensusofthetwofamilygroupsconcernedonthetwo
individualstobeunitedinmarriageandthatofthetwoindividualsandthe
marriage goods which mustbe delivered requirementis applicable in
CustomaryUnionandTraditionalcustomary(indigenous)marriage;

 Themustbetransferofthebridebyherfamilytotheman’sfamilygroup,
requirementisapplicableinCustomaryUnion(bothinandoutsideKZN)and
Traditionalcustomary(indigenous)marriage

 Incaseofwomanthereisafurtherrequirementthatsheisnotalready
involvedinamaritalunioninaTraditionalcustomary(indigenous)marriage,
Non-existenceofcommon-law(civil)marriageinCustomaryUnion(outside
KZN);

 Theremustbeconsentofthebride’sguardian,theremustbeconsentofthe
bride,consentofthebridegroom CustomaryUnion(bothinandoutsideKZN)

 Consentofthebridegroomsfatherincertaincircumstances(wheregroom isa
minor)inandoutsideKZN [10]

FREE student notes uploaded by students to www.gimmenotes.co.za (NOT FOR SALE)



18

Differences

 Publicdeclarationbythebridetotheofficialwitnessthattheuniontakes
placewithherconsentcustomaryunioninKZN

 Theprospectivespousesmustbothbeabovetheageof18;

 Theymustbothconsenttobemarriedtoeachotherundercustomarylaw;

 Marriagemustbeenteredintoandcelebratedintermsofcustomarylaw;

CustomarymarriagelawhasbeendrasticallyamendedbytheRecognitionof

CustomaryMarriagesAct120of1998.Discussthisstatementwithreferenceto:

4.In1998,Sibongile(17)andLebogang(16)concludedanagreementof

marriage.LobolowasagreeduponandSibongilewasdelivered.Sheresided

withthefamilyofLebogang.In2002,thecoupleconvertedtheirmarriageinto

acivilmarriage.In2007,LebogangmarriedNonniebycustomaryritesas

secondwife.

a. DidalegallyvalidmarriagecomeintobeingbetweenSibongileand

Lebogang?(5)

b.Wouldalegallyvalidmarriagehavecomeintobeingbetweenthem ifthey

hadconcludedtheirmarriageon10December2001?(5)

c.DidalegallyvalidmarriagecomeintobeingbetweenNonnieand

Lebogang?(5)

StudyUnit3–TheCustomaryLawofProperty

Whatisthedifferencebetweeninheritanceandsuccession? (5)

(c) WhatwasthebasicargumentthatwasadvancedbytheMasterand
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TheMinisterinsupportofsection23(2)andregulation3(1)inthe
Mosenekecaseandhowdidthecourtrespondtothisargument? (5)

(d) Whoisresponsibleforthecontrolofgeneralpropertyandhouseproperty?

(5)

Distinguishbetween“generalsuccession”and“specialsuccession”. (6)

Discusstheimplicationsthatcouldfollowshouldtheprincipleofpatrilinealsuccessionbe

abolished

(15)

ExplainhowtheTraditionalLeadershipandGovernanceFrameworkAct41of2003has

provided

fortheresolutionofsuccessiondisputesinindigenouslaw.
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Studyunitthree–TheCustomaryLawofProperty

1.Whatisthedifferencebetweeninheritanceandsuccession? (5)

Inheritanceismainlyconcernedwiththedivisionofadeceased'sassetsamonghisorher

heirs.Thedivisioncantakeplaceaccordingtotheprovisionsofawill(testament)thus

testateinheritanceoraccordingtotherulesofcommonlaw wherethereisnowill-thus

intestateinheritance.Theliabilitiesofthedeceasedarefirstsetoffagainstthessets,and

thebalanceisthendividedup.Shouldtheliabilitiesexceedtheassets,theheirsinherit

nothing.

Inthecaseofsuccession,thereis,strictlyspeaking,nodivisionofproperty.Thesuccessor

takestheplaceofthedeceasedandgainscontroloverthepropertyandpeopleoverwhich

thedeceasedhadcontrol.Furthermore,thesuccessorsucceedsnotonlytotheassetsof

theestate,butalsotoitsliabilities.Shouldtheliabilitiesexceedtheassets,thesuccessor,in

customarylaw,succeedstotheseaswell.Pleasenotethatthispositionisnotthesamefor

allgroups.Wewillelaborateonthisatalaterstageinthislecture.

Inoriginalindigenouslaw,thedeathofthefamilyheadhadasignificanteffectonthe

agnaticgroupanditsproperty.Thefamilyheadwassucceededbyageneralsuccessorbut,

atthesametime,therewasthequestionofSuccessiontohispositionasheadofhis

varioushouses.Therewasthusthematterofageneralsuccessorandasuccessortoeach

house,thatis,ahousesuccessor.Thedeathofothermembersoftheagnaticgrouphadno

effecton the controlofthe group and itsproperty.In otherwords,when theydied,

successionwassimplynotanissue.

2. WhatwasthebasicargumentthatwasadvancedbytheMasterand
TheMinisterinsupportofsection23(2)andregulation3(1)inthe
Mosenekecaseandhowdidthecourtrespondtothisargument? (5)

TheConstitutionalityofbothsection23(7)oftheBlackAdministrationActandregulation

3(1)ofGovernmentNotice R200of1987wascontestedinthiscase.Thecourtfoundthat

section23(7)andregulation3(1)imposedifferentiationonthegroundsofrace,ethnicorigin

andcolourandassuchconstituteunfairdiscriminationasenvisagedintermsofsection9of

theConstitutionand furthermore,thatthelimitationsposed bytherelevantlegislative

provisionswerenot‘reasonableandjustifiableinanopenanddemocraticsocietybasedon

equality,freedom and dignity”.Accordingly itwas held thatboth provisions were

inconsistentwiththeprovisionsoftheConstitutionandthusinvalid.However,inorderto

reachajustandequitableorderitwasheldthat;

(a) Section23(7)(a)oftheActisinvalidwithimmediateeffect
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(b) Thestatusquowithregardtoestatesalreadycompletedintermsofsection
23(7)(a)oftheActandregulation3(1)shouldbeupheld

(c) Thedeclarationofinvaliditỳinrespectofregulation391)issuspendedfortwo
years.

Theorderofthecourtinthiscaseissaidtohavebroughtconsiderablechangestothe

windingupandadministrationofintestateBlackestatesthatdevolveintermsofthe

commonlaw.

3.Outlinethedistinctionbetweengeneralpropertyandhouseproperty. (8)

GeneralProperty

 Referstopropertyofthewholehousehold,controlledbytheheadofthefamily
including:
 Propertyofthefamily’smother’shousetowhichhehassucceeded;
 Propertywhichfamilyheadhasearnedbyhisoccupation;
 Landallocatedtothefamilyheadbytribalauthoritiesandwhichhasnotbeen

allocatedtoaparticularhouse.

HouseProperty

 Ispropertycontrolledbytheheadofthehousewhichbelongstoeachseparate
house;

 Thewifehasreasonabledegreeofcontroloverhousepropertyasfarasdaily
householdeffectsareconcerned;

 Incasewherethepropertyisusedtothebenefitofanotheradebtrelationshipis
created;
 Housepropertyincludesearningsoffamilymembersincludingearningsof

midwifeormedicinewoman;
 Allocationoflivestocktoaparticularhousefrom generalproperty;
 Propertygiventoawomanonherweddingdayie.Householdutensilsand

ubulungubeast;
 Marriagegoodsreceivedforthedaughterofthehouse,
 Compensationforwife’sadulteryorseductionorseductionofanydaughter;
 Yieldsfrom fieldsbelongingtothehouse;
 Landallocatedtoahousefordwellingandcultivation.

GeneralProperty
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 Referstopropertyofthewholehousehold,controlledbytheheadofthefamily
including:
 Propertyofthefamily’smother’shousetowhichhehassucceeded;
 Propertywhichfamilyheadhasearnedbyhisoccupation;
 Landallocatedtothefamilyheadbytribalauthoritiesandwhichhasnotbeen

allocatedtoaparticularhouse.

HouseProperty

 Ispropertycontrolledbytheheadofthehousewhichbelongstoeachseparate
house;

 Thewifehasreasonabledegreeofcontroloverhousepropertyasfarasdaily
householdeffectsareconcerned;

 Incasewherethepropertyisusedtothebenefitofanotheradebtrelationshipis
created;
 Housepropertyincludesearningsoffamilymembersincludingearningsof

midwifeormedicinewoman;
 Allocationoflivestocktoaparticularhousefrom generalproperty;
 Propertygiventoawomanonherweddingdayie.Householdutensilsand

ubulungubeast;
 Marriagegoodsreceivedforthedaughterofthehouse,
 Compensationforwife’sadulteryorseductionorseductionofanydaughter;
 Yieldsfrom fieldsbelongingtothehouse;
 Landallocatedtoahousefordwellingandcultivation.

5.Statethegeneralprinciplesoftheindigenouslawofsuccession. (10)

6.Discusstheimplicationsthatcouldfollowshouldtheprincipleofpatrilineal

successionbeabolished(15)

7.In2000,Thabo(afamilyhead)sufferedasevereheartattackanddied.He

leftbehind two daughters,namelyNonhlanhlaand Bongiwe,and ason

namedMandlawhowerebornfrom hisfirstcustomarymarriagetoZandi.

HealsoleftbehindasonnamedSenzoandadaughternamedLungile,who

were born from his second customary marriage to Fikile.His estate

consistedof:marriagegoodsreceivedforLungile;compensationinrespect

oftheseductionofBongiwe;andlandwhichhadbeenallocatedtohim by

thetraditionalauthority,andhadnotbeenallottedtoaparticularhouse.

Thaboalsohadanoutstandingdebttopay,namelyadditionalcattleforhis

sonSenzo'slobolo.ExplainhowThabo'sestatewilldevolve.
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Inthefactsbeforeus,themarriagegoodsreceivedforLungileconstitutes
housepropertyandwill,therefore,besucceededtobythehousesuccessor,
thatis,Senzo.Thecompensationreceivedinrespectoftheseductionof
Bongiwealsoconstituteshousepropertyandwillthereforebesucceededto
bythehousesuccessorwhich,inthiscase,isMandla.Thelandwhichhad
beenallocatedtohim bythetraditionalauthority,andwhichhadnotbeen
allottedtoaparticularhouse,constitutesgeneralpropertyandwilltherefore
besucceededtobythegeneralsuccessorwho,inthiscase,willbeMandla.
Originally,thesuccessorsucceededtothepredecessor'sassetsandliabilities;
inmodernindigenouslaw,thepositionvaries.InKwaZulu-Natal,asuccessor
succeedstotheassetsoftheestate,andheisgenerallyliablefordebtsthat
areequivalenttotheassetsoftheestate.Heisalsofullyliablefordebtsthat
emanatefrom marriagecontracts(thelobolodebts).Intherestofthe
RepublicofSouthAfrica,asuccessorsucceedstotheassetsanddebtsofhis
predecessor.IfthefamilylivedoutsideKwaZulu-Natal,thenthesuccessor,
namelyMandla,wouldbeliableforallthepredecessor'sdebts,includingthe
additionalcattleforhissonSenzo'sloboloandanyotherdebtshemayhave
had.IfthefamilylivedinKwaZulu-Natal,thenthesuccessorwouldonlybe
liableforanydebtsemanatingfrom marriagecontracts.Which,inthecase
beforeus,thereforemeansthathewouldbeliablefortheadditionalcattlefor
hissonSenzo'slobolo.

FREE student notes uploaded by students to www.gimmenotes.co.za (NOT FOR SALE)



24

Studyunitfour–Thecustomarycourtprocedureandevidence

1. MangangahlawhichisaSothowordforcourtlevyissignificantintheff

mannerincustomarylaw:(allocate2marksforanyoftheonfivepointsfrom

the7below))

 Itservesascompensationtothecourtormembersofthecourtcouncilfor
thetimetheyhavespentonaparticularcase;

 Serves as goods thatare given to the courtcouncillors to close court
proceedingsinaform ofagoatorcattle;

 In case where the case took longerthatexpected a goatorcattle is
slaughteredtofeedthecouncillors;

 Itunifiedthecourtmembersandlitigantsandhelptoremove anyvisible
traceofdisagreementsbetweenthesepartiesthroughsharingameal;

 Servesascompensationforanymaliciousdamagecaused;
 Servesaspunishmentto anypartywho refusesto come to an accord

(discussion)withanotherfamilygroup;
 Todaythecourtlevyormangangahlaservesasafineinaform ofmoneyto

be paid into the tribal court.
(10)

2) Discuss the African customary law process ofnegotiation forsettling

disputeswithintheagnaticgroup

Theheadofthefamilygroup,whichconsistsofrelatedagnaticgroupscomprisingat

themostthreegenerations,isresponsiblefortheconductofitsmembers,andhas

toseetoitthatdisputesamongitsmembersaresettled.Thecorrectprocedurehere

isnegotiationwithaviewtoreconciliation.Familydisputesaresettledbythehead,

assistedbytheadultmembersofthefamily.Inmanycasesthedisputeisreported

bythemotherorseniorfemalefigureinthefamily.Ifshethinksthatthepeople

involvedinthedisputecannotsettlethedispute,thematterisreportedtothehead

ofthefamily.Theheadofthefamilythenarrangesameetingfortheadultmembers

ofthefamilyinordertodiscussthematterwiththepeopleinvolvedinthedispute.

Thismeetingismostlyheldindoors,sinceitisregardedasaprivatematter.Family

mattersaregenerallyregardedasprivatematters,andarenotmeantfortheeyes

andearsofoutsiders,exceptneighbours.Ifapersonmentionssuchamatterto

outsiders,heorsheissaidtobrings`̀theeyes'ofotherpeopleintotheintimate

affairsofthefamily.

Ifamattercannotbesettledwithinthefamilycircle,seniorrelativesoutsidethe
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familyareinvitedtohelp.Ifthematteralsocannotbesettledwithinthiscircle,the

assistanceofdirectneighbours,whoareoftennotrelativesofthefamily,arecalled

in.Sometimesthehelpofneighboursiscalledinbeforemembersofthewiderfamily

groupareaskedforhelp.Inurbanareasneighboursarevirtuallyalwaysinvitedto

help,sincetherelativesofthepartiesconcernedoftendonotliveclosebyandare

thereforenotreadilyavailable.

Duringsuchmeetings,thematterisdiscussedthoroughlyandopenly.Theobjectis

tolookforwaysofreconciliationthepartiesinvolvedinthedisputewitheachother.

Strongemphasisisplacedonrestoringtherelationsbetweenthoseinvolvedinthe

dispute,andbetweenthem andtheotherpeoplepresent.Womengenerallyalsotake

partinthesediscussions.Insomecasestheprocedureisconductedbyoneofthe

seniorsistersoftheheadofthefamily.

Ifthemeetingfindsasolutiontotheproblem,thewrongdoerisreprimanded,andis

alsorequiredtò ẁashthewrong'.Thisusuallymeansthatachickenoragoatmust

beslaughteredandcookedandeatenduringamealsharedbythosepresent.Today

eventeaandbiscuitsorbreadareusedforthispurpose.Themealthensymbolises,

inavisibleway,thatrelationshavebeenrestoredandthatthedisputingpartiesand

thefamilygrouphavebeenreconciled.

Disputeswithinthefamilygroupareusuallysettledwiththehelpofrelatives.It

seldom happensthatthedisputingpartiesdonotaccepttheproposedsolution.

However,ifitdoeshappenthatthepartiesconcerneddonotaccepttheproposed

solution,theyhavetotakethedisputetothelocalheadman.Thisheadmanisthe

head ofthelowestcustomarycourt,and hemaysettledisputesbetween the

inhabitantsofthatparticularward.Insuchinstancesthepartiesconcernedhaveto

beassistedbytheirrelatives,buttherelativesoftendonotwishtogivesuch

assistance.Insuchinstancetheheadmanservesfirstasamediatorbeforehe

makesaformaljudicialdecision.

Theprinciplesregardingcompetencetogiveevidenceortotestifygiveexpressiontothe
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freeandopensystem ofevidenceincustomarylaw.Evaluatethisstatement.

 Everybodywhoknowssomethingaboutcasesisallowedtosubmittheevidenceto
court,or

 allpersonsare competentto testifyin courtexcluding insane and intoxicated
persons;

 Therearenowhichtechnicalgroundsonwhichevidentialmaterialisexcludedin
principle;

 Husbandandwifemaytestifyforandagainsteachotherandyoungchildrenmay
testifyaswell;

 Itthetaskofthecourttoestablishthetruthandtobringaboutreconciliation.
(5)

2. DiscussthelodgementprocedureintheAfricanCourtprocess(10)

3.ExplainevidentialburdenintheAfricanCourt(10)
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StudyUnit5–AfricanCustomaryCriminalLaw

(a) DiscussthecontemptofarulerasacrimeinAfricancustomarylaw?(10)

InTswanaandNorthernSothocontemptoftherulerisknownasgonyatsakgosi.The

SouthernNdebelerefertoitasukunyazaikosi.Contemptoftherulerisaseriouscrime.Any

actofasubjectthatintentionallyrejects,disregards,opposesordisputestheauthorityof

therulerconstitutesacrime.Rejectionoftheauthorityofthetraditionalleader,thenational

assemblyortherepresentativeoftheruler,suchasaheadmanoramessenger,isalso

regardedascontemptoftheruler.

ThefollowingareexamplesofactsthatwerepunishedinAfricancustomary

courtsascontemptoftheruler:

.explicitlyrejectingtheruler'sauthority

.unlawfullycallingandholdingatribalmeeting

.usurpingaheadmanship

.conspiringtousurptheruler'sposition

.encouragingandcanvassingsubjectstodividethetraditionalauthorityandestablishan

independenttraditionalauthority

.encouragingsubjectstoleavethetribalareaandtojoinanotherruler

.rejectingtheauthorityofaheadman

.adulterywiththè̀ tribalwife'

Contemptoftherulerrequiresintentasaform ofguilt(culpability).Astrangervisitingthe

ruler'sareadoesnothaveanallegiancewiththerulerandcannotcommitthiscrime.

Informerdays,thiscrimewaspunishedinoneofthefollowingways:

.banishment,becauseofthemaximgonyatsakgosikegotloga(literally:

`̀contemptoftherulermeanstoleave')

.thedeathpenaltyforseriousformsofcontempt,togetherwith

confiscationofproperty

.afine

.corporalpunishment
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Sincethedeath penaltyand corporalpunishmentasformsofpunishmenthavebeen

abolishedbytheConstitutionalCourttheseformsofpunishmentcannolongerbeimposed.

Nowadaystraditionalleadersalsodonothavetheauthoritytobanishsubjects,andtheonly

validform ofpunishmentisafine.

2.DiscussGuilt(culpability)asanelementofacrimeaccordingtoindigenouslaw.

(10)

 Africancustomarylawrequiresanacttobeeitherintentionalornegligentforittobe
consideredunlawful;orintentionandnegligencearethetowformsofguilt

 Intentis when someone consciouslydoes something he knows to be wrong
(boomo/maekaelelo)egassault,rape,murder,contemptofcourt.

 Negligenceiswhenofficialdisciplineisnotadheredtoieculpablehomicide,whichis
theunlawfulandnegligentkillingofahumanbeing;

 African customarylaw does notmake a strictdistinction between intentand
negligence,whatitdoesconsideristherelationsbetweencauseandeffect;

 Customarylawdoesnotasmallchildandinsanepersonascriminallyliablefortheir
unlawfulconductortheydo nothave mentalabilityto judge theiractions or
Customarylawgivesconsiderationtowhetherapersoncanbeheldcriminallyliable
forhisactionsornot;

 Customarylaw determinationforcriminalliabilityinchildreninordertodetermine
ageofmajority,dependsonwhetherincaseofboysthatboywasjustherdinggoats
orwhetherherdingcattleorinformertimesanothertestusedtodeterminewhether
theperpetratorwasstillaminor,whethertheincaseofboys,theboyhadundergone
initiationceremonies,ifnotthensuchaboywasconsiderednotbeamaturedperson
andthereforelackedcriminalliability;

 Incustomarylawintoxicatedordrugconditiondoesnotexcludecriminalliability,nor
canbeusedasamitigatingfactoriftheaccusedisresponsibleforhiscondition;

 Theonlytimeanintoxicatedordruggedpersoncanusetheconditionasamitigating
factorisonlywhenthepersonaccusedwasmadeorcoercedtocommitthecrime;

 Supernaturalcausessuchassorcerydoesnotexcludecriminalliability;

 Butfearthatsorceryperformedbythevictim mayendangerapersonorhisrelatives
oreventhecommunitymayberegardedasamitigatingfactor.

3.DuringastickfightCincursseriousinjuriesasaresultoftheotherpartyin
thestickfight(D).HeaccusesDofassault.WhatdefencecanDraisein
court?(6)
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Studyunit6–TraditionalConstitutionalandAdministrativeLaw

1.Discusstheconstitutionalinconsistencieswhichhavebeenbroughtaboutby

therecognitionoftraditionalleadership.

The constitution ofthe Republic ofSouth Africa108 if1996 makes provision forthe

continuationoftraditionalauthoritiesinsection181(1),andbyimplicationfortraditional

leaders.Thissectionstatesthefollowing:

`̀Atraditionalauthoritythatobservesasystem ofcustomarylaw mayfunctionsubjectto

anyapplicablelegislationandcustoms,whichincludesamendmentsto,orrepealof,that

legislationorthosecustoms;

According to section 211(1),̀the institution,status and role oftraditionalleadership,

accordingtocustomarylaw,arerecognised,subjecttotheConstitution'.

Theinclusionoftraditionalleadershipinademocraticconstitutionaldispensation,whichis

also includedinthenew Constitutionwhichcameinto effectin1997,leadsto certain

inconsistencies.Thedifferenceindegreebetweentraditionalandmoderngovernments,and

the meaning ofthese differences,greatly depends on the various functions ofthe

governmentandthelevelofgovernmentinwhichtheyareexercised.

Insofarasthelegislativefunctionisconcerned,ademocracyimplies,amongotherthings,

regularelections.Thissystem ofchosenleadersisincontrasttothetraditionalsystem of

hereditaryleadership.Hereditaryleadershipisbasedontheprincipleofmaleprimogeniture,

withdueregardtothestatusofthemainwifeortribalwife.(Problemsinthisregardandthe

wayinwhichthetraditionalprincipleismanipulatedandabusedwhenstrivingtowards

politicalpowerisdiscussedbelowinlecture4).Eventhoughtheserulesofsuccessionare

verymuchmanipulatedandabused,itisclearthatelectionsshouldnotbeameasuring-rod

forsuccessiontotraditionaloffice.Hereditaryleadershipfurtherimpliesthattheofficial

holdsofficeforlife,incontrasttothefixedtermsofofficeofelectedleadersinademocratic

system.Wemustalsoacceptthattheconstitutionalwritersconsciouslyacceptedthat

traditionalleadershipwouldbeanexceptiontothedemocraticprincipleoffreeelections.

Theprincipleofelectionshaslittleeffectonlegislativepowersatlocal-governmentlevel,as

legislationneverwasanimportantcharacteristicofAfricancustomarylaw.Traditional
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leadersalwayshadunwrittenandunlimitedpowerstomakeneẁ l̀aw'forthecommunity.

Theemphasisfellonthemaintenanceofexistinglawratherthanonchangeswithaviewto

futuredevelopments.

Thisinconsistencyisbroughtsharplytotheforewhenwelookatthenewpowersthatwere

giventothetraditionalleadersontheprovincialandnationallevels.Attheprovinciallevel,

provisionwasmadeforaHouseofTraditionalLeadersandaCouncilforTraditionalLeaders

atthenationallevel.TheseBodiesmustadvisetheprovincialandnationallegislatures

respectively,and mustmake suggestions aboutmatters concerning the traditional

authorities and African customarylaw,as wellas the traditions and customs ofthe

traditionalcommunities(s212(2)).

Atprovinciallevel,traditionalleadersareelectedorappointedbytraditionalauthoritiesto

provincialhouses,andonthenationalleveltheyareelectedtothenationalcouncil.This

processisalso inconsistentwithdemocraticprinciples,butisinaccordancewiththe

exceptionmadeinregardtothetraditionalstyleofgovernment.Thesenew bodieshave

limitedpowers.Theycanmakelawswhicharetobeconsideredbytheprovincialand

nationallegislature,butcannotmakelawsbythemselves.Inaddition,theycaninsiston

beingconsultedaboutmattersofAfricancustomarylaw,buttheycandolittlemorethan

delaythelegislativeprocessiftheydonotagreewithspecificlegislation.

AnotherinconsistencywiththeConstitutionistheclashwiththeequalityclause(s9(3)),and

thustheAfricancustomarysystem ofmalesuccession.Withafewexceptions,womenare

notclothedwithanypublicpoliticalfunctionintermsofAfricancustomarylaw.TheLobedu

ofModjadjidohoweverhaveawomanasthechief,whiletheVendaandSwaziclothethe

chief'smotherorsisterwithimportantfunctions.AccordingtotheSwazi,theking'smother

isthemirrorimageoftheking.Inothergroups,womentodaycanactasregentswhilethe

rightfulsuccessorisstilltooyoung,orforanyotherreasoncannotsucceed.

Accordingtotheprincipleofequalitytherecanbenoargumentthatitisdiscriminatorythat

achief'sdaughtercannotsucceedifsheisthefirst-born.Accordingtotheprincipleof

primogeniturethefirst-bornmustsucceed,regardlessofwhethertheyaremaleorfemale.

Thediscriminatoryelementinthesuccessionsystem isthereforetheprincipleofpatrilineal

succession.Thismeansthatonlymalesinthepatrilineagecansucceed.Ifawomanis

allowedto succeed,itwouldmeanthatherchildrencannotsucceed,astheyarenot

membersofthepatrilineage.Thequestionwhicharisesinsuchcircumstancesis:Whomust
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succeedher?Inapatrilinealsystem ofdescentreckoning,adaughterbelongsto the

patrilineageofherfather,butherchildrenbelongtothepatrilineageofherhusband.

Anotherproblem isthatafemaleheadcannotperform thepoliticalritesinhonourofthe

ancestors,asaccordingtobelieftheseritualscanbeperformedonlybymalemembersof

themalelineofdescent.With Modjadjiwehavethesituation thatawoman can be

succeededonlybyherdaughter,andthatsheisnotallowedtomarryformally,sothather

children willindeed belong to herline ofdescent.In this case,we dealwith reverse

discrimination(onlywomen),andwiththefurtherproblem thatsheisnotallowedtomarry

formally.

Genderdiscrimiationisnotlimitedtosuccessiontopoliticalofficesitalsoaffectsthe

successionsystem ofordinarypeople,iftheprohibitionagainstgenderdiscriminationisto

beapplieduniformly.IfwomenwouldbeallowedtosucceedaccordingtotheAfrican

customarysystem ofsuccession,theymustfulfilthefunctionsofasuccessor.Thismeans,

amongotherthings,thattheymustsupportandmaintainthemembersofthehouseholdand

perform ritualsduringsicknessanddeath.Thiswillbringaboutfundamentalchangestothe

statusofwomen,andindeedtothè̀ traditional'wayofcommunallife.

Itishowevernotyetclearwhetherinthisregardthechapteronfundamentalrightsshould

beappliedonlyhorizontally.Evenifhorizontalapplicationisassumed,strongargumentscan

beadvancedagainsttheapplicationoftheequalityclauseinthecaseoftraditionalpolitical

succession.

First,wemustdeterminewhatismeantbỳ ùnreasonablediscrimination'asfoundinsection

9(3).Doesitmeaǹ ùnreasonable'inanabstractsense,or̀unreasonable'inaparticular

sense?Canaspecificpositionbeseenasbeingunreasonableifitisgenerallyacceptedand

isunderwrittenbyaculturaltradition?

Secondly,theprovisionsofsection36maybeapplicable.Section36(2)states,amongother

things,thatan indigenous legalrule does notlimitthe fundamentalrights in the

Constitution,̀̀exceptasdeterminedinsubsection(1)oranyotherdeterminationofthe

Constitution'.Sections211and212oftheConstitutionmakeprovisionforthecontinued

existenceoftraditionalauthorities.Iftheprincipleofpatrilineal(oragnatic)successionis

abolished,itwillmeanthatthisauthorityisnolongertraditional.Thirdly,itcanbeargued
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thatthepoliticalbackgroundthatresultedinthechapterontraditionalauthorities(ch12)in

theConstitutioncannotbeignoredifadecisionismadeontheapplicationandinterpretation

ofthis chapter.The traditionalleaders were specifically persuaded to supportthe

Constitutionandthenewpoliticaldispensationonconditionthatthetraditionalgovernment

willbeprotected.ItwillbehighlyunjustiftheConstitutionislaterinterpretedinsucha

mannerwhichignoresthisunderstanding.

(2) Distinguish between generaland particularadministrative determination.

Explainwhythedistinctionisimportant?(10)

Thedifferencebetweenageneralandaparticulardeterminationisimportant,

becausetherulesofcreation,revocationandinterpretationofageneral

determinationdonotapplytoparticulardeterminations.Aparticulardeterminationis

directedataparticularsubjectandisconveyedtothepersonconcernedbypersonal

notification.Ageneraldeterminationmustbemadeknowninpublicinsuchaway

thatthewholechiefdom cantakenotice.Generallyageneraldeterminationismade

knownduringmeetingsofthewardorthegeneralassembly.Furthertheannulment

ofageneraldeterminationaffectsthewholefunctioningofthedetermination,and

notonlytheparticularsubjectwhoopposesit.Whensomesubjectssuccessfully

disputetheeffectofageneraldeterminationonthegroundsthatthedetermination

didnotfulfilthelegalrequirements,andisthusinvalid,thewholeofthe

determinationfallsaway,thusinrelationtoallthesubjectsandnotonlytowards

thosesubjectswhoopposedit.

4.Advisethepremieroftheprovinceconcernedregardingsuccessioninthis

tribe.(10)

 Wheneveracustomarydisputeconcerningcustomarylaworcustomsarises

withinatraditionalcommunity,orothercustomaryinstitutionsonmatters

arisingoutofimplementationoftheAct4of2003,themembersofsuch
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communityandtraditionalleadersmustseektoresolvethedisputeinternally

andinaccordancewiththecustoms;

 Ifthedisputecannotberesolvedinternally,itmustthenbereferredtothe

relevantprovincialhouseoftraditionalleaders,whichmustseektoresolve

thedisputein accordancewith theinternalrulesand procedures.Ifthe

provincialhouseoftraditionalleadersisunabletoresolvethedispute,thenit

shallbereferredtothepremieroftheprovince whowillthenapplythe

followingcustomarylawprinciples:

 Inprincipletherulerisamale,exceptfortheBolebedutribe,where

atpresenttherulerisinvariablyafemale,amongstsometribes

femalesmayacttemporarilyastraditionalleader

 Itisthehereditarysystem andthepositionofthetraditionalleader

tofollowthepatrilineage(maleline)ofsuccession;

 SuccessioninSouthAfricainthefemalelineisanexceptionand

onlyto theforeonlyinpartsofMalawiand Mozambiqueand

amongsttheWamboinNamibia;

 Whereasuccessorisnotsuitableornotcompetenttosucceed,a

personhastobeappointedasaregentuntilsuchtimeasalawful

successorisappointedorinapositiontosucceed;

 Thesuccessorbecomestheeldestsonoftherulerofthetribalor

mainwife.Orthetribalwifeisoftenmarriedspecificallyforthis

purposeandthetribecontributestowardshermarriagegoods.Her

positionisundisputableandtherulercannotdecidetodivorceher.

Amongstmostofthetribesnowomanotherthanthetribalwifecan

bearthesuccessor;

 A ruleraccording to which ayoungerhalforfullbrotherofa

successormay succeed vary greatly amongstdifferenttribal

groups.Amongstthe Northern Sotho tribe such sons cannot

succeed,butcanonlyactasregents;

 Whererulermarriedawifeintermsofcivilmarriage,inmanycases

the role ofsuch tribalwife is disputed.In modern times it

sometimeshappenthatthetraditionalleadermarriesawifewithout

thecorporationoftherulingfamily,inthatcasethewifeifshethe
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onlywife,sheisregardedasthetribalwife,althoughintermsof

customarylawsheisnot;

 Thebiologicalpaternityofthesuccessorisoftendisputeddespite

thefactthatitisgenerallyacceptedthatamarriedwomancannot

givebirthtoanillegitimatechild,forachildisachildofthecattle.

(10)

5. Discuss the controloverthe traditionalleader’s administrative actions

accordingtothecommonlawandstatutorylaw. (15)

 Judicialreviewaccordingtocommonlaw:today,thetraditionalrulerfunctions

withhierarchyoforgansofauthority,thismeansthathisactionscanalsobe

reviewedbyahigherauthoritywithinthesamehierarchyofpower;

 The localmagistrate,the provincialministerentrusted with traditional

authorities,andthestatePresidentcanreview theadministrativeactionsof

thetraditionalruler;

 Internalreviewcanbedoneattherequestofanaggrieved subjectoroutof

higherorgan’sownaccord,orthehigherauthoritycanconsiderthevalidityof

theactaswellasthedesirabilityandeffectivenessoftheact,ortheinternal

organconfirm,disapprove,amendorreplacetheaction,orthereviewing

authority can also take the new facts into account and apply new

consideration,howeverthedecisionmustfulfilthevalidityrequiremento

administrativedeterminations;

 Ifthesubjectisnotsatisfiedwiththedecisionofthereviewing,hecanoppose

itinacourtoflawasthedecisiondoesnothavethepowerofacourtdecision,

orhoweverthetraditionalrulercannotopposethedecisionthecourtoflaw,

becauseheandthemagistratebelongtothesamehierarchyofpowerandare

notindependentpartiesinsuchcases,therulercanappealtohigherofficialin

thehierarchyifheisnotsatisfiedwiththereview.

 Judicialcontrolaccordingtocommonlaw:Anaggrievedsubjectdoesnot

havefirstapplyforinternalreviewoftheruler’sadministrativeactionbefore
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hecanapproachacourtoflaw,hecandirectlyapplytothemagistrate’scourt

orthesupremecourttochecktheadministrativeactionoftheruler;

 Thesubjectcanapplyforreviewofthevalidityoftheadministrativeact,apply

foraninterdict(whichthechiefisorderedtostoptheactthatinfringesthe

rights ofthe applicant),apply fora mandamus (whereby the chiefis

compelledtoexecutehispower),

 Theactcomplainedofcanbeopposedindirectlybyraisingtheinvalidityof

theactasadefenceinacriminalcase.

 Ifthesubjectwishestohavetheadministrativeactionoftherulerdeferredit

mustapplyforatemporaryinterdict,becausewithreview thecourtmerely

looksatthe validityrequirementsofthe administrative actand notthe

effectiveness;

 Todaytraditionalleadersonaccountofinvalidadministrativeactionsareheld

privatelyandcriminallyliable.Ieifheauthorisesordeprivesasubjectofhis

propertyordamagesitorallowstheinitiationriteswithouthisconsentandto

becircumcised,thesubjectcaninstituteaclaim againsthim.

 Judicialreview according to legislation:In termsofsection 6(1)ofthe

PromotionsofAdministrativeJusticeActof2000,anypersonmayinstitute

proceedings in a courtoflaw ora tribunalforjudicialreview ofan

administrativeaction;

 Administrativeactionrefersonlytoactiontakenbyanorganofstate,when

exercisingapower,intermsoftheconstitutionortheprovincialconstitution

orexercisingapublicpowerorperformingapublicfunctionintermsofany

legislation,oranynaturalorjuristicperson,otherthananorganofthestatein

termsofanempoweringprovision,whichadverselyaffectstherightsofany

personandwhichhasdirect,externallegaleffect;

 Traditionalleaders,headmanandtraditionalauthoritiesdomakedecisionsof

anadministrativenaturelikelytohavethesaideffect;

 ThustheprovisionsofthesaidActapplytotheadministrativedecisionsof

traditionalleadersbutnottotheirjudicialfunctions.(15)
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