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PLEASE PAY CAREFUL ATTENTION TO THE FOLLOWING INSTRUCTIONS:

Answer all four (4) questions

Question 1 is a multiple-choice question and must be answered on a Unisa mark-
reading sheet. When answering this question, please note that only one of the
statements is correct You must, therefore, mark only one of the squares for each
question. If you mark more than one square for a specific question, you will receive
no mark for that answer Also hear in mind that some of the statements might be
partially correct However, you must select the one which is most accurate.

Questions 2, 3 AND 4.

Note the marks allocated to each question and ensure that your answers are In line
with these marks
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QUESTION 1
1. One of the indications that fundamental rights have priority over customary law Is

that the...

1) rnghts in the Bill of Rights may be mited by any law

2) courts must promote the values that underlie an undemocratic society

3) Bill of Rights 1s only applicable to customary law

4) Constitution 1s the supreme law (2)

A woman in customary law .

1)
2)
3)
4)

may never inherit property from her deceased father

has equal status and capacity with her husband in a customary marriage

cannot acquire and dispose of assets If she 1s a wife Iin a customary marriage

can succeed to the position of family head at her husband'’s discretion (2)

Indicate which statement 1s NOT correct. The following can be regarded as good
cause for a woman to terminate a betrothal agreement unilaterally

1)

4)

The man enters into an indigenous marniage with another woman during the
betrothal penod
The man’s morality, where a polygamous marnage was contemplated provided the

woman condones this
Continuous neglect, so that the woman’'s guardian has to instruct the lover to

proceed with the marnage
The man pays too much attention to other women and neglects his betrothed and

her family (2)

Which of the following will the Premier of a province engage in to recognise a
sentor traditional leader, headman or headwoman?

1)
2)
3)
4)

issue a notice in the provincial gazette recognising the person so identified

call a tnibal council meeting to announce the appotntment

appoint the particular traditional leader to the relevant House of Traditional leaders
organise a celebration of the appointment in the community (2)

The nght to culture that is protected under section 30 and 31 of the Constitution
implies that the state must...

1)
2)
3)
4)

force all courts to apply and therefore recognise customary law

ensure that the recognition of customary law 1s subject to the Bill of Rights

preserve the existence and identity of cultural groups

determine and pass legislation that 1s specifically applicable to customary law  (2)
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“Customary law means the customs and usages traditionally observed among
indigenous African peoples of South Africa and which form part of the culture of
those people”. This definition i1s found in

1) Section 1 of the Recognition of Customary Marriages Act 120 of 1998

2) Sectron 1 of the Traditional Leadership and Governance Framework Act 41 of
2003

3) Section 1 of the Reform of Customary Law of Succession and Regulation of
Related Matters Act 11 of 2009

4) Section 1 of the Black Admistration Act 38 of 1927 (2)

In customary law . .

1) a successor succeeds to the assets and all the debts of his predecessor In
KwaZulu-Natal

2) succession I1s a duty that can be relinquished or ceded

3) a successor may never be removed from the line of succession 1 e disinherited

4) succession takes place onily on the death of a predecessor, there 1s thus no
question of succession while the family head 1s still alive (2)

Indicate which statement is NOT correct. According to African customary law ...

1) the head of an agnatic group 1s always liable for the conduct of members of his
group

2) a stick-fight 1s not a recognized cultural institution and therefore injunies sustained
during such a fight would be unlawful and tantamount to assault

3) it 1s accepted that a person may forcibly defend himself or his property, or other
persons or their property, against an unlawful attack without being criminally hable

4) a smali child and an insane person are not criminally hable for their unlawfui conduct

(2)

Which of the following is a constitutionally acceptable form of punishment in
customary law?

1) The death penalty

2) A fine
3) Banishment
4) Imprisonment (2)

According to African customary law, the crime of rape occurs when a man...

1) unlawfully and intent:ionally hurts another's body

2) consents with a woman to have sexual intercourse

3) uses viclence to force a woman not marrnied to him to have sex with him

4) removes a woman's clothes to have sex with him (2)

[20]
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QUESTION 2

The main conflict 1s between customary law and the fundamental nghts in the Constitution

(1

()
{11}

Give two examples of the potential conflict between Constitutional principles and
principles of customary law (8)

Does the Constitution provide a clear solution to this problem? (2)

State and briefly discuss the provisions in the Constitution which indicate how this

conflict may be resolved (12)
[20}

QUESTION 3

(a)  Evaluate the following statements

) Section 3 of the Recognition of Customary Marniages Act 120 of 1998 (RCMA)
retrospectively recognises all customary marriages in South Africa (5)
(i1} Section 10 of the Recognition of Customary marrniages Act 120 of 1998 (RCMA)
allows parties marned in terms of customary law to enter into a civil marriage with
other parties (5}
(m)  In the case of Mayelane v Ngwenyama [2013] 4 SA 415 (CC) the Court ruled that
the first wife’s consent I1s not necessary for her husband to contract a vald
polygamous marnage with another woman (5)
(b) State the general principles of succession In onginal customary law and discuss how
succession differs from inherntance in a customary law context (10)
(c) Explain how children as descendants of the deceased are defined in terms of the Reform
of Customary Law of Succession and Regulation of Related Matters Act 11 of 2009 )]
[30]

QUESTION 4
(a)  Explamn the legal significance of mangangahiaa (to tighten the jaw) dunng the resolution of
Afncan customary disputes (10}
{b) Discuss rape as a crime 1n indigenous law {(10)
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(c) Discuss the validity of administrative actions by a ruler in terms of its purpose and its
consequences (10)

[30]

TOTAL: {100}
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MARK READING SHEET INSTRUCTIONS ’

Your mark reading sheet 1s marked hy computer and should therefore be filled 1n thoroughly and
correctly

USE ONLY AN HB PENCIL TO COMPLETE YOUR MARK READING SHEET
PLEASE DO NOT FOLD OR DAMAGE YOUR MARK READING SHEET

Consult the llustration of a mark reading sheet on the reverse of this page and follow the instructions step by
step when working on your sheet

Instruction numbers 0 to @ refer to spaces on your mark reading sheet which you should fill in as

follows

1] Write your paper code in these eight squares, for instance

PiSiY[1[0}0]-1X

®

The paper number pertawns only to first-level courses consisting of two papers

WRITE | 0 | 1 | for the first paperand | © | 2 | for the second If only one paper, then leave blank

Fill in your tmitials and surname
Fill in the date of the examnation

Fill 1n the name of the examination centre

Qo0C o

WRITE the digits of your student number HORIZONTALLY (from left to nght) Begin by filling in the

first digit of your student number n the first square on the left, then fill in the other digits, each one n a
separate square

d

In each vertical column mark the digit that corresponds to the digit 1n your student number as follows
i-1
WRITE your unigue paper number HORIZONTALLY

NB Your unique paper number appears at the top of your exanunatton paper and conststs only of digits
(e g 403326)

@

@ In each veruical column mark the digit that corresponds to the digit number in your umique paper
number as follows [-]

@ Question numbers 1 to 140 indicate corresponding question numbers 1n your examination paper The

five spaces with digits | to 5 next to each question number indicate an alternative answer to each
question The spaces of which the number correspond to the answer you have chosen for each question
and should be marked as follows [-]

’ For official use by the invigilator Do not fill in any information here



