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PLEASE PAY CAREFUL ATTENTION TO THE FOLLOWING INSTRUCTIONS:

ANSWER ALL FOUR (4) QUESTIONS.

QUESTION 1 IS A MULTIPLE-CHOICE QUESTION AND MUST BE ANSWERED ON A UNISA
MARK-READING SHEET. WHEN ANSWERING QUESTION 1 PLEASE NOTE THAT ONLY
ONE OF THE STATEMENTS IS CORRECT. YOU MUST THEREFORE MARK ONLY ONE
OF THE SQUARES FOR EACH QUESTION. IF YOU MARK MORE THAN ONE SQUARE
FORA SPECIFIC QUESTION, YOU WILL RECEIVE NO MARK FOR THAT ANSWER.
ALSO BEAR IN MIND THAT SOME OF THE STATEMENTS IN A GIVEN QUESTION MIGHT
BE PARTIALLY CORRECT. HOWEVER, YOU MUST SELECT THE ONE WHICH 1S MOST
AGCURATE.

QUESTIONS 2, 3 AND 4:

3.

REFER TO RELEVANT CASE LAW OR AUTHORITY TO SUPPORT YOUR ANSWERS.

4, NOTE THE MARKS ALLOCATED TO EACH QUESTION, AND ENSURE THAT YOUR
ANSWER IS IN LINE WITH THIS MARK.
QUESTION 1

1.

People voluntarily observe legal rules and the rules for living in African customary
law because of the following factors:

(1) the refigious or sacrai (holy) element of the law, private opinion and the knowledge
that if a person 1s harmed, that person will endeavour to get compensation or will
take measures to protect him or herself.
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the religious or sacral (holy) element of the law, the knowledge that if a person is
harmed, that person will endeavour to get compensation or will take measures to
protect hum or herself, fear of punishment and the fact that only the indigenous
leaders In the community have a broad general knowledge of the law

the religious or sacral (holy) element of the law, the knowledge that if a person Is
harmed, that person will endeavour to get compensation or will take measures to
protect him or herself, public opinion, and fear of puntshment

the religious or sacral (holy) element of the law, the knowledge that If a person Is
harmed, that person will endeavour to get compensation or will take measures to
protect him or herself, and the influence of the police, courts and judges in the
community (2)

One of the implications of section 211(3} of the Constitution of the Republic of
South Africa is that ...

(1)

(2)
3)

(4)

the recognition and application of customary law 1s subject to legislation that
specifically deals with customary law

only customary courts may apply and therefore also recognise customary law.

the recogniion and application of customary law 1s subject to the Black
Administration Act 38 of 1927

the Congress of Traditional Leaders of South Africa (CONTRALESA) will determine
when customary law 1s applicable. (2)

Indicate which statement is NOT correct. The following can be regarded as good
causse for a woman to terminate a betrothal agreement unilaterally:

(1)
(2)
(3)
(4)

The man enters into an indigenous marnage with another woman dunng the
betrothal period

The man’s morality, where a polygamous marriage was contemplated provided the
woman condones this

Continuous neglect, so that the woman's guardian has to instruct the lover to
proceed with the marriage

The man pays too much attention to other women and neglects his betrothed and
her family (2)

General property would include ...

(N

(2)
3)

(4)

earnings of family members, including the eamings of a midwife and medicine
woman

clothing, walking sticks, snuff boxes, neckiaces and weapons

property given to a woman on her marnage, such as household utensis and a
certain beast that is given to her during her marnage, such as the ubulungu beast
property of the family head’s mother's house to which he has succeeded . (2)
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In indigenous law ...

(1)

(2)
(3)
(4)

a successor succeeds to the assets and all the debts of his predecessor in
KwaZulu-Natal.

succession I1s a duty that can be relinquished or ceded

a successor may never be removed from the line of succession i e disinhented
succession takes place only on the death of a predecessor, there i1s thus no
question of succession while the family head 1s still alive {2)

The main principles of the African customary court are ...

(1)

@)

3)

(4)

the onus 1s on the accused to prove his innocence in court, the sessions of the
customary court are held in public, ail court sessions are open to members of the
public and may be attended by any adult persoen, even strangers, all parbes must
be present during the trial; legal representation was unknown; all proceedings were
conducted orally and no written record of cases was kept

the onus 15 on the accused toc prove his innocence In court, the sessions of the
customary court are held in camera, all court sessions are open to members of the
public and may be attended by any adult person, even strangers; all parties must
be present during the tnal; legal representation was unknown, all proceedings were
conducted orally and no written record of cases was kept

the onus 1s on the accused to prove his innocence in court; the sessions of the
customary court are held in puble, all court sessions are open to members of the
public and may be attended by any adult person, even strangers, all parties may
not be present dunng the tnal, thus judgment by default was known, legal
representation was unknown, all proceedings were conducted orally and no written
record of cases was kept.

the onus 1s on the accused to prove his innocence in court, the sessions of the
customary court are held in camera, all court sessions are open to members of the
public and may be attended by any person, even children, all parties must be
present duning the tnal, legal representation was unknown, all proceedings were
conducted orally and no written record of cases was kept (2)

A traditional leader ...

(1)
(@)
3)
(4)

may decide on any matter concerning nullity, divorce or separation In respect of a
civil marmage between black people.

may impose a punishment which entails death, mutilation, gnevous bodily harm or
impnsonment

Is competent to hear any cnme in accordance with common law, Afnican customary
law or any statutory crime referred to by the Minister

18 prevented from punishing any person, inciuding a non-black, for contempt of his
court in facse cunae (in the face of the court) (2)
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8. Indicate which statement js NOT correct. According to African customary law ...
(1)  the head of an agnatic group I1s always liable for the conduct of members of his
group.
(2)  a stick-fight 1s not a recognised cultural institution and therefore Injunes sustained
during such a fight would be unlawful and tantamount to assault
(3} 1t is accepted that a person may forcibly defend himself or his property, or other
persons or their property, aganst an unlawful attack without being cnminally hable
(4) a small chid and an insane person are not crminally liable for their unlawful
conduct (2)
9. In former days, the crime of contempt of the ruler was punished in one of the
following ways:
(1) awarning
(2) impnsonment
(3) afine
(4) areprimand (2)
10. Some of the powers and duties of the National House of Traditional Leaders include
that
(1) 1t may consider Parliamentary Bills referred to it by the Secretary to Parliament in
terms of section 18 of the Traditional Leadership and Governance Framework Act
41 of 2003.
(2) 1t must enhance co-operation between the House and the various provincial houses
with a view to addressing matters of common interest.
(3) it may perform tasks as may be determined by a member of the national Cabinet or
as may be provided for in national legislation
(4) it must be consulted on provincial government development programmes that affect
ordinary communities (2)
[20]
Question 2

With reference to Bhe v Magistrate, Khayefitsha (Commussion for Gender Equalty as
Amicus Cunas); Shibi v Sithole, South African Human Rights Commission v President of
the Republic of South Africa 2005 (1) BCLR 1 (CC) bnefly discuss the constitutionality of
section 23 of the Black Administration Act 38 of 1927 and the customary law rule of male
primogentture (10)

Discuss the general charactenstics of a tradrtional state. (10)
Differentate between the different forms of substitution and indicate to what extent

substitution can influence succession to tradrtional leadership? (10)
[30]
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Question 3
Expiain the following terms or concepts in detail
(@) customary law (2)
(b) the belief in ancestral spints (5)
(c) the value attached to extraordinary evidential matenal (N
(d) mangangahlaa (3)
{e) regent (3)
[20]

Question 4

Study the following hypothetical case and answer the questions that follow

In June 1989, Thandaza (22) and Themb: (17) and their respective fathers concluded an
agreement in terms of which Thandaza had to deliver twelve (12) head of cattle and R20 000
as Jobolo to Thembr's family. Thandaza delivered the lobolo agreed upon and shortly thereafter
Thembi was allowed te reside with Thandaza and his family

(a) Did a vaiid customary marnage come into being between Thandaza and Themin? (10)

(b) Would a legally vald marriage have come into being between Thandaza and Thembi if
they concluded their mamage on 4 March 20157 Give detailled legal reasons for your
answer (10

In March 2000 and August 2002, Thembi gave birth to a daughter named Fikile and to a son
named Bong respectively After many years of being happily mamed, in 2011, Thandaza
decides to institute divorce proceedings against Thembi, on the basis that the marnage had
irretnevably broken down Thandaza claimed that according to section 7(1) of the Recognition
of Customary Marriages Act 120 of 1998, section 20 of the Kwa-Zulu Act on the Code of Zulu
Law and sections 20 and 22 of the Natal Code of Zulu Law, the proprietary consequences of a
customary marriage entered into before the commencement of the Recognition of Customary
Marniages Act continue to be governed by customary law and that he 1s therefore the sole
controller of their family property. Thembs is furious with Thandaza's assumption as she did not
work dunng the marriage, but maintained the family household and cared for the two chiidren
and beleves that she is entitled to at least half of the family estate The family aiso acquired
two pieces of immovable property during the course of the mamage — the value of which
(together with the furniture and appltances) amounted to approximately R2,5 000 000 each
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As a customary law expert, Thembi approaches you for advice in this matter With
reference to one (1) relevant case discuss whether the relevant provisions 1n the
Recognition of Customary Mamages Act 120 of 1998, the Kwa-Zulu Act on the Code of
Zulu Law and the Natal Code of Zulu Law are constitutional or not? (10}

[30]
TOTAL: {100}

@
Unisa 2015



UNIVERSITY OF SOUTH AFRICA U N ] SA

EXAMINATION MARK READING SHEET

_——

awonaes UNIVERSITEIT VAN SUID-AFRIKA

EXSAMEN-MERKLEESBLAD

PART 1 (GENERAL/ALGEMEEN) DEEL 1

INTTUALS AN T SIHOCAME
VOORLETTERS EN VAN ——

STUCY DW(T g PSTI00-X

STUDIE EENHEID by PEYI00-X

TATE OF EAMINATION

DATLIM VAN EKSAMEN

©

¢

For use by examination invigilator
Vir gehrutk deur eksamenopsiener

PAPER NUMBER EXAMINATION GENTAE (EG PRETORIA)
VRAESTELNOMMES, EKSAMENSENTRUM (BY FRETORA)} -~
STUDENT NUMBER UNKILE PAFER NO
T L@
91 ¢03 £ eI 02 103 o2 €03 03 cO3 eQr £0 t0Y ]
12 e13 et cfac1a etz cld €l iy etz rtyrtay oy o4
rxrcZac2r et ci o 2xc2r cdr 123 tla
£33 133 ¢33 1632 3232 rArcire £33 £33
rd1 141 14) ﬂ sy tdr cd [T Y §] ﬂ tda 4
c531 t53 £ 1 thr rH1 cha 52 chi ¢t 52 tha]
c§: t83 c§3 cf3 cfa 16 cfI cda €63 ¢f2 g3 £y £Ga o
cF cTr e Pz eI AP 2T ) fachr rietacla ey
rg31 t81 cBy cBa e ¢B2 182 €y €83 rB1 t1 rh1 82
91 c92 92 £92 ¢ 183 191 3 93 £92 19 192 ¢92 £G4l

3. CHECK THAT YOUR INITIALS AND SURNAME HAS BEEN FILLED IN CORRECTLY

IMPORTANT
1 USE ONLY AN HB PENCEL TO COMPLETE THIS SHEET
2 MARK LIXE THIS. ¢

4. ENTER YOUR STUDENT KUMBER FROM LEFT TQ RIGHT

£, CHECK THAT YOUR STUDENT NUMEBER HAS BEEN FILLED IN CORRECTLY
B CHECK THAT THE UNIQUE NUMBER HAS BEEN FILLED IN CORRECTLY

7 CHECK THAT ONLY ONE ANSWER PER QUESTION HAS BEEN MARKED

R DO NOT FOLD

BELANGRIK
1 GEBRUIK SLEGS "N MB POTLOOD OM HIERDIE BLAD TE VOLTOOL

2 MERX AS VOLG. e

3. XONTROLEER DAT U VODRLETTERS EN VAN REG INGEVUL 15

& VUL U STUDENTEROMMER VAN LINKS NA REGS IN

B XONTROLEER DAT U DIE KOKREKTE STUDENTENOMMER VERSTREK HET
6 XONTROLEER DAT GIE UNIEXE NOMMER REG INGEVUL 15

T MAAX SEKER DAT NET EEN ALTEANATIEF PER VRAAG GEMERK IS.

8 MOENIE VOU MIE.

1 e3> t3r 143 16> 3B 120233ty chs T 132> c33 £ €hs 108 13 s £33 dy o
2 £99 122 £33 tdy 52 kv £{1 €23 ¢32 c43 ch3 T2 €132 123 £33 £d) ¢ 107 t13c}y) £33 tda 150
3 c11£22 £33 142 £5)2 @ 38 €12 t23 ¢31 td2 183 73 11 r23 t32 43 cH3 108 13 c23 £33 cd3 thy
4 €13 127 t31 r41 52 k] tf1c21 3 cda s b 1123131 e e5a 109 rciacki cdrcia iy
5 ty{rciytdyedr cha 0 tirelr e cdrcse ™ a2l cda iy M0 ch1 s €30 cda 1h
6 122y ¢33 cd3cha 41 tt1¢22 03 cdaeda 7% t1ac231 132 143 163 111 12 c22 132 cda b2
7 1212 c32 tda <52 42 tt1c23 c3y cdatha 77 13 cZ3t3a cdl eha 112 1122 £32 tdacha
3 c12 122 c31 14) 163 9 £33 £33 £33 £43 th M 1312303ty chd T3 12122 £33 cdd €5
9 Y2122 1314 cHI M 1131133 t41 052 T8 c}3c2rcds g el . T4 t13z21€3) cdaihs
0 ctredaciaedy ey 48 112123 ¢33 cda e A «1acrryycd1rh 15 12122 132 cda k2
11 £12 ¢22 137 43 t52 4 £11 16232 t32 vda 52 3 €13 £22 £33 cda tha 1 £12 121 €32 td: H)
12 trcla 33 réa 53 4 tiacdacd cdacha & 13233 43 i 1 cfa 23 £32 cda eha
13 rfrc)acdschacha] - 43 clac22cd tda 83 B chrrch g £11 £23 £33 rd3 tha
14  thrc2) 13 cd3 B - 49 £11¢c23 c32 c41 163 M g p £11 123 £33 td1 16:
b 15 13 c22 e3a cka 15af’ 1_ . 5 1321 c3a c42 51 £ B oclrcda ] €13 c21 £33 o1
1 £33 c2y 33 t43 53 -1 ® t13c23 £37 142 57 23 7 ¢51 - 171 et t23 £33 tdx hr
17 t1:c23 132 tda th2 5 (3% ] IZ’KQI 3 £3 t31 (41 c/a - ‘—“ 172 clacdyc3ssdachs
18 r13 €23 ¢32 Td2 €53 <] 2 13 23 £33 e41 cH3 13 c13cZ2r ctdacdacha
19 11 c 133 1da 5 e . g OB IR AERFERERI B 1] 124 ercl cly 1l eh
M 13623 032 £4s 2 - 80 cjre2ac3ac4a i . 15 rclac? 33 cda cha
7 eiarcZac3ifds 1B 3 t31 £47 th2 g1 cf1c23 33 tdcha = 126 rctzr21 c32cdsels
7 thicthird: 11121 231 cdd chd | ci3ciici:dzcm -1 itk gircdaeha) -
B trrclscdachr 5 tl1rdacdrcda cha 8 cliclytdachi il 128 t11tds r32 ey tSa
% frchdc f] 59 clac2acacdachal ™ | 8 odac2rcdacdachap T 129 r13c23 ¢33 cda caf
% i1k ed sfa cBa) B0 131 123 ¢33 €41 thy 95 132y 31 eda 152 & 130 1222 31 edaehy]
% clac2zv3acgachalc . 61 tYareprc3r oc4dchr 6  r13 €23 £33 143 1531 13 1323 e37 efa el
o i3 e2: ey v eha ! j‘ €I r13 5233 rd3 ok g7 ctasd:t3a e cfaf =" 13 £13 £33 £30 £43 58
¥ hrcichpacin) . ] & 13123 £33 cd2 153 98 rlac2rc3zcedzeBy) i 33 1323 ¢33 43¢5
23 r{1c23c3icd) 15y 54 112622 132 cdr 152 99 . T2 033 cdaehaf Loun 13 rizc2a3sz81ch
- 0 clardacPrcdacbaf - | B85 113 a2z c3u cdacBa 100 13 c2r133 cdaehal. 13 tlac2ardacdacha
- + hl i L - -
3t 12 t23 £33 043 tha}f” « 3] £Y1 £22 €32 43 162 ” _ 1 1333 133 t43 tha] ! s 13 r12e23c33¢83¢hy) T - -
. [ ctrrlcireqaehrf . 67 t13e2: 3 edr chy 102 ri1c23 ¢33 t4yehy) 137 ctrcredr nda ol -
33 circlr 32 c43 b3} {321 c3s cda Ky 103 cfse2redy edrefyf. 138 tfreds c3r c41 5y
M oriyrd 3 rdy 153 - ] 73123 r3) cd2 15 ~1 104 clacZxcIacdrclal T, 199  c¥3c23 132 cda b
_ B/ rizrlacircdd o5y 1 0 f1re2ic3acd3 by T8 o132 023 132 cha 2Baf s:” M0 £131£23 ¢37 c47 51

PART 2 (ANSWERS/ANTWOORDE) DEEL 2




