STUDY UNIT 7:


       



              LIMITATION OF RIGHTS:
7.1 THE GENERAL LIMITATION SECTION:
Limitation of Rights
36 (1)
The rights in the Bill of Rights may be limited only in terms of law of general application to the 



extent that the limitation is reasonalbe and justifiable in an open and democratic society based on 



human dignity, equality and freedom, taking into account all relevant factors, including – 



(a)
the nature of the right;



(b)
the importance of the purpose of the limitation;



(c)
the nature and extent of the limitation;



(d)
the relation between the limitation and its purpose; and



(e)
less restircitve means to achieve the purpose.

  (2)
Except as provided in subsection (1) or in any other provision of the Consitution, no law may


limit any right entrenched in the Bill of Rights. 
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7.2 CRITERIA JUSTIFYING THE LIMITATION OF RIGHTS:

- A law may legitimately limit a right in the Bill of Rights if it is; 



A) a law of general application that is,



B) reasonable and justifiable in an open and deomcratic society based on human dignity, equality and freedom. 







7.3 LIMITATION OF RIGHTS BY OTHER PROVISIONS OF THE CONSTITUTION:
- Only laws conforming to the test for valid limitations in s 36 (1) can legitimately restrict rights, however the section adds that rights can be limited in terms of ‘any other provision of the Constitution’.
7.4 DEMARCATIONS OF RIGHTS AND SPECIAL LIMITATION CLAUSES:

Demarcations:

- Most of the rights in the Bill of Rights are textually qualified (everyone has the right to life). 
- The scope of the rights unqualified and the only limitations placed on the rights are those by the general limitation clause s 36. 

- A few rights however, are qualified by language specifically demarcating their scope. (These qualifications are demarcations of the rights). 

- The purpose is definitional, defining the scope of the rights more precisely than the textually unqualified rights. 

- Demarcations demarcate the scope of a right by making it clear that certain activities fall outside the definition of the right. 

- Demarcations / internal modifies in the Bill of Rights: 

s 9:   Guarantees the right not to be unfairly discriminated against. (Does not outlaw fair discrimination).


s 17: The right to assemble as long as the assembly takes place ‘peacefully and unarmed’.

s 16: Everyone has the right to freedom of expression, but the right does not extend to ‘advocacy of hatred based on race, ethnicity, gender, religion and that constitutes incitement to cause harm’.
s 32: Access to information held by private individuals is possible only in so far as such information is required for the exercise or protection of a persons rights. 

- How do demarcations fit into the two-stage approach?
- Demarcation will come into play when the nature and scope of the right in question is determined. 

- Determine whether the applicants conduct falls within the demarcated scope of the right. 

- Demarcations circumscribe the right / place conditions on its availability. 

Special limitation clauses:
- Other textual qualifications create special criteria for the limitation of certain rights by the legislature. 

- Special limitation clauses authorise the state to make legislation or to engage in an activity which may have an impact on the right in question. (Regulating the occupation by placing a minimum requirement for entrance as an attorney).
- Engaging in any form of limitation criteria assumes the infringement of a right has been established; therefore the reliance on a special limitation clause is a second-stage matter. 
- At the 1st stage, the person relying on the right has to show infringement has taken place.
- At the 2nd stage, the state / person relying on the legislation must the limitation is justified with reference to a special limitation clause or the general criteria of s 36. 

- The Constitution has less limitation clauses than the interim these are;



s 15 (3): Allowing legislation dealing with marriages and personal & family law systems.



s 22: Allowing regulation of the practice of a trade, profession or law.



s 23 (5) (6): Allowing labour relations legislation to regulate collective bargaining. 

s 29: Allowing state subsidies for independent schools. 

- These are special limitations rather than demarcations because they do not relate to the applicant’s activity and whether it falls within the scope of activity protected by a right in the BoR. 

- It relates to the states conduct, to the means employed by the state to protect, promote and fulfil the rights in the BoR. 

- Thus the burden of showing whether law or conduct is justified by a special limitation provision is on the party seeking to uphold the law or conduct and not on the applicant. 

- The limitation section must be distinguished from the suspension section s 37. (Times of public emergency and allows for temporary suspension of some Chapter 2 rights). 

- A limitation clause is continuously applicable, even during a state of emergency of those rights that have not been temporarily suspended. 
===========================================================================
CASE LIST:

	1.
	S v Makwanyane 1995
	-   The rights to life, dignity and not to be subjected to cruel, inhuman or degrading punishment were found to be fundamentally important. The death penalty constituted a severe infringement of these rights and could not be justified. 
-  Five factors from this case now contained in s 36. 

	2.
	President of the RSA v Hugo 1997
	 -  CC considered validity of the Act releasing all mothers who had children under 12 from prison.
-  To summarise, Mokgoro took the following approach to ‘the law of general application’

1. ‘Law” for this requirement includes rules of legislation, delegated legislation, common law and exercise of executive power conferred by the Constitution. It is not necessary that executive rule-making is published in the Government Gazette. The range of rules qualifying as law should not be too narrow. 

2. To qualify as ‘law of general application’ a rule must be accessible, precise and of general application. People should be able to know the law and conform their conduct so. Laws should apply generally and should not target specific individuals. 

-  Kriegler J held the Act was not law as it was an ‘executive order directed to specific state officials’ – it was not general in its application as it applied to only a specific case. 

-  According to Kreigler the Act could not serve as a legitimate restriction of the right to equality. It is not law of general application and cannot therefore limit a fundamental right. 



	3.
	August v Electoral Commission 1999
	-   CC considered the IEC’s failure to take steps allowing prisoners to register to vote. It was not authorised by law & could not justify right to vote infringement with s 36.

	4.
	Dawood v Minster of Home Affairs 2000
	-  CC considered validity of Aliens Control Act (allowed spouses, children, aged, family etc. of people lawfully & permanently resident to stay in SA pending the outcome of their application for immigration only if they were in possession of valid temporary residence permits).  The effect was that a SA married to a foreigner they would have to choose between going abroad or remaining alone. The court held the right to cohabit is an aspect of the constitutional right to dignity which was statutorily being limited by provisions granting officials the right to refuse temporary permits. The limitation could not be justified, the provision allowed an unconstrained discretionary power and failed to qualify as a law of general application.  Constraints on powers could have been included in the Act, legislation cannot leave it to an administrative official to determine when it will be constitutionally justifiable to limit a right.

	5.
	Minister of Home Affairs v National Institutes for Crime Prevention and Re-intergration of Offender (NICRO) 2004
	-  The constitutionality of a provision in the Electoral Act which deprived convicted prisoners the right to vote. 
-  The Minister of Home Affairs argued limitation was justified as;

    a)   It applied only to prisoners who had been deprived of their liberty by a court after a fair hearing. 

    b)   It would be costly & give rise to logistical problems making special arrangements for such prisoners. 

-   The court rejected this, emphasising section 36 – A burden is placed on the state to justify fundamental rights limitations, the state has to place sufficient evidence supporting this. The Minister failed to do that. No factual info re: logistics was brought. The limitation could therefore not be saved by the limitation clause. 

	6.
	S v Bhulwana 1996
	 -  The CC stated ‘The Court places the purpose, effects and importance of the infringing legislation on one side of the scales, and the nature and effect of the infringement caused by the legislation on the other. The more substantial the inroad into fundamental rights, the more persuasive the grounds of justification must be’.

	7.
	National Coalition for Gay and Lesbian Equality v Minister of Justice  1999
	-  Would a ban on the possession of porn, which is stated to be the protection of Christian values justify a limitation of constitutional rights?

-  It was held that the enforcement of the personal morality of a section of the population does not constitute a legitimate and important purpose which could justify the limitation of a constitutional right. The aims of protecting Christian values would therefore not qualify as a legitimate purpose. 

	8. 
	S v Mamabolo 2001
	-  On more than one occasion the CC has found that the protection of the integrity of the courts is a worthy and important purpose.

-  In this case the constitutionality of the offence of scandalising the court was considered.

-  The court found that ‘there is a vital public interest in maintaining the integrity of the judiciary’ 

	9. 
	S v Manamela 2000
	-  CC made it clear that the 5 factors to be taken into account should not be a rigid test. 
-  The enquiry into reasonableness and justifiability requires a court to ‘engage in a balancing exercise and arrive at a global judgement on proportionality’ 


===========================================================================
AIMS OF THE STUDY UNIT:
1) 
Why is it significant to have a general limitation clause in the Bill of Rights?
2)
Analyse the phrase ‘law of general application’ with reference to the case law.

3)
Analyse critically the CC approach to the question whether a limitation is reasonable and justifiable in an open and democratic society based on human dignity, equality and freedom. 

4)
Explain what demarcations of rights and special limitation clauses entail, and give examples of each. 
5)
Apply the provisions of section 36 to a practical problem. 

===========================================================================
ACTIVITY PG 57 – 64.
SELF ASSESSMENT EX: PG 64:
===========================================================================

TERMS:
Balancing: To weigh up conflicting constitutional values and interests. 

Demarcation: Part of a fundamental rights guarantee which demarcates or qualifies the scope of the rights. It is also know as an internal modifier. 

Law of general application: A law which authorises a fundamental rights limitation which is clease, accessible and applies generally. 

Proportionality: Refers to the question whether the imitation of a right is in proportion to other factors, such as the purpose and effects of the limitation. 

Special limitation: A clause which authorises the imitation of a particular right and defines the circumstances in which it may be limited. 
























Section 36 (1) enquiry: Summary


- Once established that a law of general application infringes a right protected by the Bill of Rights, the State / person must argue the infringement is legitimate. 


- Rights are not absolute; they may be infringed if a compelling, good reason exists.


- A compelling, good reason is that it serves a purpose considered legitimate by all reasonable citizens in a constitutional democracy based on human dignity, equality and freedom.











Section 36 (1) (e): less restrictive means to achieve the purpose:


- Limitation will not be proportionate if another means could achieve the same ends that will either not restrict the right / restrict them but to a lesser extent.  


- If a less restrictive but equally effective method exists, it must be preferred. 


- In assessing the effectiveness of alternative methods, discretion is given to the state. (‘The role of the court is not to second guess the wisdom & policy choices made by the legislatures’). 





S v Makwanyane:


- The purposes of the death penalty are: prevention & deterrence. CC held the goal of deterrence & prevention could be achieved by imprisonment for long period / life.


- Although the proportionality analysis must be conducted with reference to all the factors. Factor (e) is where most limitation argument stand / fall. 


- A law invading rights more than is necessary to achieve its purpose is disproportionate / ‘overbroad’.  Legislation must be ‘narrowly tailored’ and not ‘cast the net too widely’. 


 











Section 36 (1) (d): the relation between the limitation and its purpose: 


- For limitation, a law must be reasonable and justifiable; there must be at least a good reason. 


- There must be proportionality between the harm done and the beneficial purpose. 


- This requires there be a causal connection between the law and its purpose. (Serve the purpose it was designed to serve). If the law only contributes to serving this purpose it is not an adequate justification.  





S v Makwanyane:


- The court accepted the death penalty serves the purpose of deterrence and prevention of violent crime. The purpose of retribution was not justifiable. 


- Court to assess the connection between the ends of deterrence and prevention and the means to achieve the ends. 


- Did the death penalty (the means) serve to deter and prevent violent crime (the ends). 


- Prevention: The death penalty conclusive in ensuring the criminal will never again commit a crime. There is a rational connection here. 


- Deterrence: Not conclusive a criminal will not commit the crime. There is no rational connection here. The state would have to adduce statistical evidence – impossible to know who would potentially commit a violent crime but was deterred by the death penalty. 








Section 36 (1) (b): the importance of the purpose of the limitation:


- Minimum requirement to limitation is that is must serve some purpose.  


- Justifiability requires that the purpose is worthwhile and important to a constitutional democracy.  


- A limitation serving a purpose but not contributing to an open democratic society based on human dignity, equality and freedom will not be justifiable. 





S v Makwanyane:


- The death penalty infringed the right to life, human dignity and freedom from cruel, inhuman or degrading punishment. 


- The state had to prove the limitation served a purpose in a democratic society. Argued the death penalty served three purposes no other penalty could serve. 


1.Deterrent to violent crime. 2. Prevented recurrence of violent crime. 3.Retribution to violent crimes. 


- Constitution is not based on retribution & retaliation but on reconciliation & ubuntu.


- The purpose of 1 & 2 to protect society must serve as a purpose to all reasonable citizens and therefore does not qualify as a justification for the limitation.








The two-stage process:


- Consequence of the inclusion of a general limitation clause: The process of considering the limitation of rights must be distinguished from the interpretation of the rights. 


- The two stage analysis: Direct Bill of Rights litigation: Courts ask two questions; 


	1. Whether a right infringed by law / conduct,


	2. Whether infringed can be justified as permissible. 





- The first stage is a matter of interpretation of the law & Bill of Rights. 


- Second stage, the respondent seeks to demonstrate the infringement was permissible in terms of  s 36. 





- If the respondent makes no attempt to justify the limitation, the court must consider the possibility that a limitation of rights is justifiable – this was the approach in National Coalition for Gay & Lesbian Equality v Minister of Justice: The Minister did not attempt to defend the laws in question, the court considered whether a limitation could be made in favour of the laws. The CC has indicated however only a brief consideration is necessary. 





- Another important difference between stages 1 & 2 is that the second stage involves a more factual enquiry than the question of interpretation. 


- Appropriate evidence must be led to justify the infringement, a court cannot determine this in the abstract. The evidence often requires sociological or statistical data about the impact of the legislative restriction on society / sometimes a common sense approach is adopted without the need for evidence S v Meaker. 











Section 36 (1) (a): the nature of the right:


- Some rights weigh more heavily than others, therefore more justification required. 


- Court must assess right in the overall constitutional scheme. 


- Right important to the ambition of an open democratic society based on human dignity, equality and freedom will carry a great deal of weight in the balancing process. 





S v Makwanyane:


- The death penalty infringed the right to life, human dignity and freedom from cruel, inhuman or degrading punishment. 


- For the death penalty to be constitutional it had to qualify as reasonable and justifiable for these 3 rights. 


- The purpose of the death penalty – balanced – against the violation of the 3 rights. 


- What were the weights of the 3 rights? The CC held the rights to life and dignity are the most NB of all human rights and the source of all personal rights in the BoR. These 2 must be valued above all others – there must be very compelling reasons for their justification. 


- The right to freedom from cruel, inhuman, degrading punishment = component of overall protection of human dignity – carries no less weight than the other two. 








Introduction:


- A law that limits a right, infringes a right. 


- The infringement will not be unconstitutional if it is reasonable (justifiable). 


- When infringement can be justified in accordance with s 36 it is constitutionally valid. 


- Reasons for limitation must be exceptionally strong, compellingly important – there must be no other realistically reason available to achieve the purpose without restricting the rights. 


- General limitation section: ‘General’ because it applies to all the rights in the Bill of Rights, and all the rights may be limited to the same set of criteria. 


- Why is the general limitation provision so important? 


1.S36 makes it clear that the rights in the Bill of Rights may only be limited if stringent requirements have been met. 


2.Where a right is limited, the state /other party is given the opportunity to show why limitation is reasonable, justifiable in an open democratic society. 





The limitation inquiry:


1. The court asks whether the right is limited in terms of law of general application. If there is no law of general application, limitation cant be justified no need for second leg. 





2. If the answer if yes, then asks – Is the limitation reasonable and justifiable in an open and democratic society based on human dignity, equality and freedom.  (see diagram)





Section 36 (1) (c): the nature & extent of the limitation: 


- Court must assess the way the limitation affects the rights concerned. Is limitation serious / minor? 


- NB part of proportionality requirement – the infringement should not be more extensive than warranted by the purpose it seeks to achieve. 


- To determine this one must assess how extensive the infringement is.  





S v Makwanyane:


- Argued the death penalty served three purposes =


1.Deterrent to violent crime. 2. Prevented recurrence of violent crime. 3.Retribution to violent crimes.


- Court considered 1 & 2 to be worthwhile but not 3. 


- Proportionality: Court to assess the harm done by the death penalty (infringement of 3 rights) and the purposes it sought to achieve (deterrence & prevention). 


- The harm is disproportionate to the benefits – the limitation is not justifiable. 


- The death penalty had grave, irreparable effects on the rights concerned.  It is unique in its total irrevocability, rejection of rehabilitation as a basic purpose of criminal justice. 








B: Reasonableness & justifiability in an open and democratic society based on human dignity, equality and freedom. 





- Reasonable: The law must not invade rights any further than it need to in order to achieve its purpose.  


- To satisfy the test: the law must be shown to serve a constitutionally acceptable purpose & there is sufficient proportionality between the harm done by the law (the infringement of rights) and the benefits it is designed to achieve (the purpose of the law).





1.Proportionality:


S v Makwanyane: CC: The limitation of rights that is reasonable & justifiable in…. ..freedom involves the weighing up of competing values and an assessment based on proportionality. Different rights have different implications. No absolute standard that can be laid down for reasonableness and necessity. Done on a case-by-case basis. The balancing process inherent to the requirement of proportionality. The process includes the nature of the right limited and its importance to an open & democratic society based on freedom & equality, the purpose of the limitation, the importance of the purpose to a society, the extent of the limitation, whether its ends could be achieved through other means. 





- This paragraph has become standard reference for CC deciding on limitation. It was summarised in.


S v Bhulwana: The court places the purpose, effects and importance of the infringing legislation on one side of the scales and the nature and effect of the infringement caused on the other. The more substantial the infringement, the more persuasive the grounds for justification must be. 





- The Makwanyane passage was taken under the interim Constitution but applies with equal force to the interpretation of the Constitution. S 36 relevant factors to be taken into account correspond exactly to those identified as making up the proportionality enquiry in Makwanyane. 





the nature of the right;


the importance of the purpose of the limitation;


the nature and extent of the limitation;


the relation between the limitation and its purpose; and


less restrictive means to achieve the purpose. 





- Makwanyane: The general limitation clause does not translate into a standard limitation test. – The test itself depends on the circumstances. The criteria of reasonableness and justifiability do not always mean the same thing. The courts should defer to the legislature when policy choices are at stake. 


- The s 36 factors are not a checklist, but indications as to whether a limitation is reasonable and justifiable in an open and democratic society based on human dignity, equality and freedom. Once a court has examined each factor it must the weigh up the results referring to the purpose, effects and importance of the infringement on the one hand and the nature and effect of the infringement caused by the legislation on the other. 
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A: Law of general application;





- Only a law of general application can limit a right in the Bill of Rights – min requirement. 


- ‘Law of general application’ is an expression of ‘the rule of law’ – two components to this;





1.Authorised by law:


the power government derives from the law;


August v Electoral Commission 1999: CC considered the IEC’s failure to take steps allowing prisoners to register to vote. It was not authorised by law & could not justify right to vote infringement with s 36.


What law qualifies as ‘law of general application’;


All forms of legislation, common law and customary law. 


Policy / practice of an organ of state does not qualify as ‘law’. 





2.General Application:


Second component relates to the quality of the law that authorises a particular action;


Form: The law must be clear, accessible, precise, so those affected will know the extent of their rights and obligations. 


Substantive:  At a minimum the law must not be arbitrary in its application. 





- S 36, therefore prevents law that has personal, unequal, arbitrary application from qualifying as legitimate limitations. 


- Equal application does not mean it applies to everyone but that is applies to those it regulates in the same way. 


- The requirement that law must apply impersonally, and not unequally or arbitrarily was considered in;





 S v Makwanyane 1995: CPA where a person could be sentenced to death did not constitute a law of general application as it did not apply uniformly in the whole of SA as it was abolished in Ciskei – court rejected this argument on basis that it would defeat s 229’s purpose which allows different legal orders to exist side by side until rationalisation process had been carried out. 





President of RSA v Hugo: CC considered validity of the Act releasing all mothers who had children under 12 from prison. The Act was authorised by s 82(1) of the Interim Constitution which permits the President to pardon offenders. The majority of the court held the Act did not violate the right to equality & non-discrimination and did not consider the issue of limitation. Mokgoro J held the Act did constitute unfair discrimination, it is in conflict with s 8 must it is a law of general application.  A Presidential Act is not published in the Government Gazette and the power is derived from the Constitution (Presidential discretionary executive power) – Does it qualify as a law of general application? The rule of law principle – requirement that law is precise and of general application. 


To summarise, Mokgoro took the following approach to ‘the law of general application’


1. ‘Law” for this requirement includes rules of legislation, delegated legislation, common law and exercise of executive power conferred by the Constitution. It is not necessary that executive rule-making is published in the Government Gazette. The range of rules qualifying as law should not be too narrow. 


2. To qualify as ‘law of general application’ a rule must be accessible, precise and of general application. People should be able to know the law and conform their conduct so. Laws should apply generally and should not target specific individuals. 


Kriegler J held the Act was not law as it was an ‘executive order directed to specific state officials’ – it was not general in its application as it applied to only a specific case. 


According to Kreigler the Act could not serve as a legitimate restriction of the right to equality. It is not law of general application and cannot therefore limit a fundamental right. 





3. Administrative action:


- Administrative action taken under the authority of law does not qualify as law of general application. 


- The requirement that limitations must be authorised by law may include the legislature delegating to an administrator to exercise discretionary power which limits rights, however the legislature cannot grant wide discretion, must place guideline to exercise the discretion. – Illustrated by;


Dawood  v Minister of Home Affairs 2000: CC considered validity of Aliens Control Act (allowed spouses, children, aged, family etc. of people lawfully & permanently resident to stay in SA pending the outcome of their application for immigration only if they were in possession of valid temporary residence permits).  The effect was that a SA married to a foreigner they would have to choose between going abroad or remaining alone. The court held the right to cohabit is an aspect of the constitutional right to dignity which was statutorily being limited by provisions granting officials the right to refuse temporary permits. The limitation could not be justified, the provision allowed an unconstrained discretionary power and failed to qualify as a law of general application.  Constraints on powers could have been included in the Act, legislation cannot leave it to an administrative official to determine when it will be constitutionally justifiable to limit a right. 
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