STUDY UNIT 3 (2.2, 2.3.1, 2.3.2, 2.4, 2.5, 2.6, 2.7, 2.8, 7.1, 7.2, 7.3, 7.4.1/2/3/4/5
GROSS INCOME

DEFINITION OF GROSS INCOME(2.2)

· Def:  total amount received/accrued and if non-resident – received/accrued from source within RSA

· Def divided into 2 sections – Resident and non-resident

· Components:
Resident
Total amount
Received by/accrued to
Year/period of assessment
Receipts/accruals of capital nature

· Not all terms in act are defined and courts have been called on to give clarity, references to court cases are used.

· When considering diff tax case law, hierarchy of courts are nb to know:
Constitutional Court
Supreme Court of Appeal
Provincial High Courts
Provincial Tax Courts

· The lower court must follow the rules of the higher court, but decision of tax courts are not binding on other courts.

· Constitutional court will only b involved in tax matters if constitution as such is involved in the case.

RESIDENT OF THE REPUBLIC(2.3.1 & 2.3.2)

Ordinarily Resident

The term is not defined and has no special or technical meaning, its just one of fact.

Court decisions have held that:

· If part of person regular course of life to live in place with degree of permanence, then ordinarily resident
· Country to which he would naturally return from wanderings and in contrast to other countries, call home
· Can b ordinarily resd. even if physically absent during yr of assessment, have 2 consider mode of life outside country
· Where his belongings are stored which he left behind and he regularly returns after absences
· Place of resd must be settled and certain, not temporary and casual
· Where he normally resides apart form temporary/occasional absences
Taxpayer is resd of RSA from date he becomes ordinarily resd and therefore not necessarily for full yr of assessment

Physical-presence test

· Natural person who not ordinarily resd, may b resident if he is physically present in RSA for certain periods.

· Also known as day test or time rule and bases on number of days during which natural person is present in RSA. 

· Purpose/nature of visit is irrelevant

· If present for:
1.  period exceeding 91 days during year of assessment
2.  period exceeding 91 days in aggregate during ea of the 5 yrs of assessment receding the current assessment yr (thus   
     resident in the 6th yr)
3.  period exceeding 915 days in aggregate during such 5 yrs preceding current assessment year.

· Part of a day is included as a full day present.  Start counting as soon as enter RSA.

· If person resd based on these rules and physically absent from the RSA for continuous period of at least 330 full days immediately after the day the person ceases to be physically present, the person is deemed not to have been resident from the day person ceased to b physically present in RSa

· Person who becomes resd by virtue of physical-presence test will become resd from 1st day of year of assessment during which all requirements are met and will b taxed on his worldwide inc for full assessment yr.

· Nb – if natural person is ordinarily resd, then physical-presence test does not apply to person during yr assessm.

· Onus of proof is on taxpayer to proof he is not a resd, so must keep detailed record to prove not a resident.

TOTAL AMOUNT IN CASH OR OTHERWISE (2.4)

· Must b an actual amount received/accrued before can b gi

· Asset which doesn’t have money worth, cant b included in gi

· Value of assets received in lieu of cash must also b incl. (ex. When trade in car 2 dlership – car traded incl in dlrshp gi

· In case of asset, use market value of asset on day it was acquired, especially when doing an exchange

· Problem with non-cash, so you use subjective or objective value

· NB – amount has wide meaning which incl the value of any form of property earned by taxpayer and which has monetary value

RECEIVED BY OR ACCRUED TO (2.5)

· Amt (Amount) might be received, but not accrued.  Don’t have right to decide when you want to include it.  Which ever happens first is when you include it.

· Financial statements recognise accrual method, thus usually need to b adjusted for tax purposes to determine correct taxable amount.

Receipts

· Amt received incl in gi if received by him on his own behalf and for his own benefit

Illegal Receipts

· Receipts from illegal business is incl in gi

· Receipts from illegal activities are included in gi

· No receipt if unconditional obligation to repay the money exists

Accrued to

· Accrue means become entitled to

· Act provides that if entitled to an amt which is payable on date outside assesm. Yr, they shall b deemed to have accrued to him during such yr, if:
1.  taxpayer has on/before 23 May 1990 submitted return of inc drawn up on basis that present value of such amt has accrued to him during such yr, the present value of such amt OR
2.  in any other case, such amount

· Provisos:
Confirm interpretation that accrue means become entitled to
Full amt used and not present value
If any amt previously incl in gi at discounted value is subsequently received, the diff between amt received and amt previously incl will b deemed accrued to him in subsequent yr of assessm.

Blocked Foreign Funds

· Amt/portion allowed 2 b deducted is amt equal to amt have 2 b incl in gi, but which will not be remitted to RSA

· This amount deducted will b deemed received/accrued in following year of assessm

· But relief will again b granted if remains unallowed to remit funds to RSA

Deposits Received

· Advanced payments for work still to be completed are included in gi.

· If these funds are placed in a trust, controlled by trustees, then these funds will not be part of gi.

Or in favour of

· Inc received by other person on behalf of taxpayer is included in taxpayer gi

· When a right to future income is disposed of, the future income will be taxed in the hands fo the recipient of that right, but there are certain provisions which prevent certain donations of income in order to limit the ability of taxpayers to divest him of the right to future income.

RECEIPTS OR ACCRUALS OF A CAPITAL NATURE (2.7)

· This is not defined in the act, as what is capital to one person is not capital to another

· Ex. comp loans you R10k to be deducted from your salary monthly. R10k will not b included in gi as it’s a loan and capital of nature.

· Mostly inc cant be both revenue and capital of nature, but this does happen and two tests (subjective, objective) are used in such circumstances.

Subjective Tests

· Intention of taxpayer is a subject matter and have following tests:

· Intention of taxpayer – whether taxp. Embarked on profit making scheme depends on intention.  Intention at acquisition is important factor in this.  Why was it bought and sold.

· Change of intention – taxp intention can change from acquisition to sell.  

· Mixed intentions – dual purpose of profit making, will be taxed on proceeds.

· Establishing true intention – taxp will have opportunity to state to court his true intention.  Will review evidence.  If taxp states his motives are capital, objective tests will b done to verify this.  Burden of proof is on taxp.  

Objective Tests

· Court will weigh up evidence of objective tests.  Some tests used:

· Manner of acquisition – if uses own money, then probably investment.  If financed, will probably not result in any revenue after all the repayments.

· Manner of disposal – fortuitous offer to purchase support intent to invest

· Period for which asset is held – if asset sold after short period, then probably for investment

· Continuity – number of similar transactions show profit motive.

· Occupation – estate agent selling property is normally business.

· No change in ownership of asset – if inc come form capital productively employed, without change in ownership of asset, the receipt will be of income nature

· Nature of asset disposed of – if fruit of the land is severed and sold the proceeds are inc

· Reason for receipt – amounts for services are inc, even if disguised as donation or gift.

· Legal nature of transaction – amount received for granting use of an asset is inc

· An operation of business in carrying out a scheme for profit-making – if a mere change of investment and no difference in character between amount of enhancement and balance of proceeds.  But if profit is as above heading, then inc

· Other factors – nature of taxp, nature of asset, taxp activities, accounting treatment of transaction

· Nb – if capital in nature – its subject to capital gains tax

Specific Types of Transactions

· Compensation of damages:
is the compensation intended to fill a hole in a taxp pocket or to replace an asset?

· Sterilisation of assets:
Prohibit asset  from producing inc
usually considered of capital nature

· Gambling, lotteries, prizes:
if not taxp business/trade, then its not taxed as income

· Gifts and inheritances:
capial nature

· Kruger Rands
if hold for long period, becomes capital in nature

· Goodwill
if payment for knowledge and will have part of future proceeds, then revenue.

SPECIAL INCLUSIONS (2.8)

Annuities

This paragraph includes in the gi:

· Any amount received/accrued by way o an annuity, incl

· Any living annuity or

· Any amount (revenue portion) payable by way of an annuity under an annuity contract and any amount payable in consequence of the commutation or termination of such an annuity contr.

Act does not define an annuity but Tax Court stated main characteristics:

· It provides for a fixed annual payment even if it is dividend to instalments

· It is repetitive, payable from year to year for certain period

· It is chargeable against some person

Originating cause of annuity is immaterial to its revenue nature.  May b payable in terms of:

· The will of a deceased person

· Contract

· Deed of donation

· Pension/retirement annuity fund

· Sale of the goodwill of a business

Payment of capital debt in an instalment is not an annuity

Alimony/Allowances/Maintenance

· Any amount payable to taxpayer in ref to above is included in gross income.
Amounts Received in Respect of Services Rendered, Employment or holding an office

· Any amounts received or accrued in respect of services rendered, employment or holding an office are included in gi irrespective of nature of the payment

· Gratuities which would normally b capital receipts, for example payments relinquishing an office or compensation for loss of an office, or restraint of trade payments, do constitute gi.

· Allowances, fringe benefits and other kinds of payment from employer also included in gi

· Employee’s gross salary is included in his gross income

Retirement fund lump sum benefits or retirement fund lump sum withdrawal benefits

· Portion of retirement fund lump sum is included in taxable portion. Discussed in chapter 9
Know-how payments

· Includes in gi any amount received/accrued as consideration for imparting or undertaking to impart any scientific, technical, industrial, or commercial knowledge or information for rendering or undertaking to render any assistance or service in connection with application or utilisation of such knowledge or info.

· Might b in nature of capital income, but included in gi in full in terms of this paragraph

Dividends

· Includes in the gi, dividends received/accrued, including taxable foreign dividends.  

Other inclusions – grants, subsidies received iro soil-erosion works on farming property which leased by taxpayer or any farm-development expenditure incurred by farmer on his property.

INTRO (7.1)

· Coz of ease of exchange controls, many RSA are investing overseas, and these investments are now taxed in RSA.
· These amendments only applicable to residents of RSA

· Discussion in this chapter concentrate on income earned in RSA by non-residents

· Common source of income by non-residents:
Interest
Dividends
Royalties
Rental income
Services rendered
Sale of trading stock
Sale of immovable property

· To determine if receipt is taxable or not, must take both source and deemed source rules as well an any exemptions that apply to receipts into account.  Certain types income are subject to a withholding tax – tax that the person who pays the non-resident deducts before paying the amount due to the non-resident.  The amount of withholding tax is then paid to SARS.  Ex. Uk resident performs in RSa and suppose to get R100k from RSA company as payment.  Company withholds 15% from the UK resident and pays the 15% directly to SARS.
· Nb – any double tax agreement between countries must b applied to first, before another act is adhere to.

GROSS INCOME (7.2)
· Residents are taxed on amounts received anywhere in the world(subject to exclusions and exemptions) and non-residents are taxed on amounts received from source in RSA deemed from a source in RSA
· Resident – any natural person that is ordinarily resident in RSA
               - also person who not ordinarily resident but was physically present in RSA  as per chapter 2 classific.

FROM SOURCE IN RSA OR DEEMED TO BE IN RSA(7.3)
· Normal tax can b levied on basis of source or residence

· Reason for source, is that country is entitled to share of wealth created by the use of its natural resources or activities of its inhabitants

· Reason for using residence, is coz resident should b called on to contribute to the cos of the priviledge and protection of living in a country

True source of Income 

· No definition of “source” in the act, courts have formulated certain tests that can b used to determine actual source of income.  Most important tests include:

1. Source means origin, not place:  ascertaining the originating cause of the income(source) AND locating this source (in RSA or not)

2. Ascertaining source is a practical, hard matter of fact:  it’s a factual question and changes from case to case.  Not a legal concept, but what man on street would regard as being the actual source of income.
3. Place where the capital is employed determines the source:  place where capital is produced and not where the “brain” of the company is situated.  Ex. factory in RSa, that is where capital is employed.

4. The Activities Test:  place where business is operating was determining factor in locating source of income
5. Place where the contract is concluded:  only if the making of the contracts is the essence of the business carried on.  Place where last signature is appended.

6. Dominant source, source of incidental income and multiple sources:  if multiple activities, the dominant activity will count as the dominant source.  Source of incidental income will be located at the source of the main activity.  If no dominant source, then each of the profits might have to be dealt with separately

Deemed source of Income

· Deems certain income to be from a source in the RSA if a non-res taxpayer receives income that is referred to in this section, the normal rules of true source will no longer apply
· However, where these provisions are not applicable, the normal rules for determining true source must then be applied
· This is always subject to the specific exemptions
· The deemed source rules will be discussed in more detail when specific type of income is discussed
RECEIPTS OF NON-RESIDENTS (7.4)

Interest

True Source
· Provision of the money was the originating cause or source of interest, not the debt itself.  Place where money is made available will determine location of source.  Granting of credit usually takes place at creditor’s enterprise and the source will be there as well.

· Where money lender is concerned, source of interest is place where financial institution carries on business

Deemed Source

· Any interest is deemed to b received from source in RSA if interest is derived from the utilisation or application in RSA by any person of any funds or credit obtained ito any form of interest-bearing arrangement

· In case of natural person, its provided that place where credit is used/made available is deemed to b place where person is ordinarily resident for purpose of section.

· These rules don’t override true source rules, but broaden them.  If true source rules don’t regard interest as being from source in RSA, it might b regarded as being from source in RSA as result of deemed source rules.
Exemptions

· Any interest received by a non-resident is exempt from income tax

· To qualify for exemption, person must b physically absent from RSA for total period of 183 days during yr and must not carry on business through a permanent establishment in the RSA

· There is no exemption for non-res who receives interest in form of annuity.  Dividends from property unit trusts will b deemed to b interest.

Dividends
True Source

· Is the share in respect of which the dividend is declared and the source is where the share is registered, or where shares are registered in a branch register and is thus where the main register is held

· All RSA comp are compelled to keep their share registers in the republic and therefore all divs declared by RSA comp will b from a source in RSA

Exemption

· Although divs, irrespective of source, are included in gi, section 10 provides that divs form source in RSA are exempt from tax, and thus not included in “income”

Royalties

True Source
· Activity test determines source of royalties

· Place where taxpayer exercised his wits and labour in developing the asset giving rise to the royalty, will usually determine the true source of royalty income

· If royalties earned on a purchased trademark or patent, then not result of wit, labour, or knowledge. But coz of ownership and taxing the royalty can differ from source rules
Deemed Source


Any amount received/accrued to a non-resident for:
· Use of, right to use, in RSA or renewal or grant of permission to use in RSA:
- any patent, design, trade mark, copyright, model, pattern, plan, formula or process or any other property or right of
   similar nature
- any motion picture, any film or video tape or disc for use in connection with tv, or any sound recording or
   advertising matter used or intended to b used in connection with such motion picture film, film or video tape or
   disc.

· Imparting of, or undertaking to impart any scientific, technical, industrial or commercial knowledge or info for use in RSA, or rendering any assistance or service in connection with application or utilisation of such knowledge or info.

Is deemed to be from a source within RSA

Withholding Tax (Section 35)

· Provides for a withholding tax on royalties.

· Tax is withheld at a rate of 12% form any amount received to a non-resident in respect of income as discusses above under deemed source

· Thus the responsibility of the person paying the royalty to deduct the tax and only pay the balance to the non-res

· Provision not applicable to non-res, if amount received to such person is effectively connected with permanent establishment of such person in RSa

Exemptions

· All amounts subject to section 35 withholding tax are exempt from income tax
· The tax of 12% that is withheld is the final payment in respect of tax owed on amounts and recipient doesn’t need to hand in a tax return and is not subject to normal tax on this amount

· For the exemption from tax of any amount received by an author of a work in respect of a copyright in such work, this exemption only applies where the owner of the copyright is the first owner

Rental

· Source of rent received form the renting of immovable property is usually the place where the property is situated.

· Where movable property is rented, source is then where buss of lessor is situated or where movable property is used

· Nature of movable prop and length of usage will form guideline to determine whether cource is location or where its used

· If case of ex rental agent, then buss is source

· If only 1 movable asset leased, then usually use of asset will determine source

Services Rendered
True Source

· Place where service is rendered or work is carried out – the activities test

· Accepted that director’s fees are earned at comp head office, unless other circumstances exist that change the basic rule

· Where non-res director is member of the board of directors of RSA comp and received director’s fees or other remuneration, the source of income will be RSA, thus income will b subject to tax

Deemed Source


Various forms of income form rendering service that deemed to b from RSA source:

· Mining Operations – any income earned by person by disposal of mineral won by him in course of mining activity carried on by him under any mining authorisation granted under Minerals Act will b deemed from a source in RSA

· Government Employees – amount deemed to be from source in RSA where its received as a result of following:
- services rendered, work or labour done by a person
- for or on behalf of any employer in the national/provincial sphere of gov or any municipality/entity in RSa (where
   80% of entity defrayed directly or indirectly by Parliament) 
- irrespective of where the work is done, but
- services must b rendered in accordance with contract of employment entered into wieht the
   gov/municipality/national/provincial public entity
· Pensions/Annuities – Non-res is taxed on pensions paid to them in RSA or deemed to b from source in RSA.  Foreign pensions are taxable in RSA if:
- payments are made by gov or local authority
- person getting pension worked outside RSA for portion of period on which pension is based.  If he worked in RSa
   for at least 2 of 10 years before retirement, the pension received is apportioned according to period during which
   services were rendered in RSA in ration to full period during which the services were rendered
its irrelevant where the payment of the pension or annuity takes place

Exemptions

· Tax not levied on salary of official of any other gov, stationed in RSA, but who is not ordinarily resident here.  Salaries of domestic/private servants of such officials of foreign gov that are not citizens of RSA and not ordinarily res here, and salary of foreigner that temporarily employed in RSA, are all exempt from tax.  Person res of RSA and emplyed by foreign gov, doesn’t qualify for this exemption.
· Receipts as owner or charterer of ship/aircraft received by non-resident are exempt, if country where person is res also has a similar exemption for similar types of income

· Remuneration of person as officer/crew member of a ship is exempt form tax where ship is involved in intl transportation of passengers or goods for reward or if ship is involved in prospecting for, or the mining of, any minerals form the seabed outside the continental shelf of RSA, where officer/crew is employed on ship solely for purpose of “passage” of ship and person was outside or RSA for period or periods of 183 full days during year of assessment

· Exemption of remuneration for services rendered outside RSA, iro received by employee for services outside RSA on behalf of an employer, where empl was outside RSA
- for period exceeding 183 full days in aggregate during any period of 12 months, and
- for continuous period exceeding 60 full days ding that period of 12 months
this doesn’t apply ito remuneration derived of holding any office or from services rendered for or on behalf of gov

· Amount received to non-res, is exempt where received for services or work or labour done by him outside RSA for or on behalf of employer in national/provincial sphere of gov/entity or municipality in RSA, and if amount is chargeable with tax in country in which person is ordinarily res.  Tax he must pay must be borne by him and not paid on his behalf by gov or municipality concerned or such public entity

· Exempts income received by visiting entertainers and sports people if the income is subject to withholding tax

Taxation of foreign entertainers and sports person

· Withholding tax is levied on income received by visiting non-res entertainers and sports people
· Taxes are calculated on gross payments payable to non-res and calculated at rate of 15%

· Tax is final and amount is exempt form income tax

· If entertainer is employee of employer who is resident or he is in the republic for more than 183 days during any 12 month period, this tax is not applicable and the income is not exempt form normal tax.

· Where res pays non-res, he must withhold the tax and pay to SARS before end of month that follows month in which amount was deducted.  If payment in foreign currency, use spot rate to determine ZAR value.  

· If res fails to do this, he is personally liable for the tax

· If entertainer got payment form a non-res, he must pay the amount due to SARS within 30 days.

· Res primarily responsible for founding, organising or facilitating event or who will receive payment for founding, organising, or facilitating event, must notify Commissioner of event within 14 days of signing the contr and provide all prescribed info.
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