Chapter 8 - Answers to review questions in textbook, page 195

1
Identify the important concepts involved in a definition of business ethics. How are these concepts relevant in the context of South Africa?

Answer (Sec 8.1)

According to Peter Singer Ethics deals with values, with good and bad, with right and wrong. We cannot avoid involvement in ethics for what we do and we don’t do is always a possible subject of ethical evaluation. Anyone who thinks about what he or she ought to do is, consciously or unconsciously, involved in ethics.

Business ethics (or management ethics) focuses on moral standards as they apply to organisations and the behaviour of organisational members. Most decisions in business, particularly those relating to HR, have an ethical component. Business ethics thus requires an integrated approach to decision-making. An integrated approach recognises that managers must take the moral point of view as well as make economically sound decisions and act within applicable law. The moral point of view requires that we act impartially and in accordance with reason, rather than on the sole basis of self-interest or tradition. If ethics is about relationships between people then business ethics is about relationships between stakeholders and the recognition that their divergent interests must be accommodated. Decisions must also be understood as involving different levels of analysis, including the individual, the organisational, the professional, the business system and societal levels. Employment equity is a case in point.

In South Africa, ethics features in both the public and private sector. The Constitution’s founding values of human dignity, the achievement of equality, and the advancement of human rights and freedom. The second anchor is the King (II) Report on Corporate Governance which has been instrumental in moving ethics onto the agenda of corporate boards in South African-based enterprises. It is important to note that the King Report recognised that many enterprises need to put in place training programmes to develop ethical competency and to develop organisational processes that embed ethics into organisational cultures and operations. The HR activities of recruitment, selection, training and development, compensation and performance management, are not only a means to gaining competitive advantage, they are important vehicles for promulgating an ethical culture. 

2
What is the problem of dual loyalties and why does it arise? Provide an example of dual loyalties that a HR professional might encounter.

Answer (Sec 8.2.1)

HR executives (who are literate in both financial and people skills) are in a strong position to balance judgments of economic rationality with social responsibility, evidence suggest that some HR practitioners find this position burdensome. They see conflict between the understanding of themselves as ‘friends of the workers’ and their new role as management’s instruments of competitive advantage. There are numerous examples of the problem. In some research, respondents cite pressure to meet unrealistic or overly aggressive business objectives and deadlines as the most likely factor to cause organisational members to compromise their companies’ ethical standards. In a study by Schwoerer, May & Benson’s 785 members of the Society for Human Resource Management in the U.S.A. found that “many organisations report difficulty establishing a balanced and coherent strategy between employee and employer rights”. Hendry suggests that in the U.K. it has been difficult for HR managers to act as a “neutral go-between” and that the HR manager “became more unequivocally the representative of management, counter-balancing the power of trade unions and individual rights enshrined in legislation”. 

Hendry’s suggestion is congruent with many U.K. researchers who have been critical of the unitarist/managerialist view of HR, maintaining instead, that workers and managers have different interests. The unitarist assumption that the interests of employees are the same as those of their employers, gives rise to the view that the proper employee-employer relationship is one of partnership. This contrasts with the pluralist perspective that recognises the possibility of diverse interest groups and sources of loyalty or even worse, inevitable conflict between employers and employees. A paradigm shift from pluralism to unitarism is problematic. On the one hand, treating human resources as valued assets, integrating HR policies into the business strategy and striving for employee commitment through the management of culture, rather than seeking compliance with rules and regulations, can be viewed as beneficial to both employees and employers. On the other hand, these practices may allow labour to be used as business needs dictate and can therefore be thought of as serving primarily the interests of employers. Moreover when corporate ethics and corporate culture are seen solely as systems for controlling behaviour, they function at the lowest level of moral development. Not surprisingly then, the nature and role of socialisation in the workplace raises myriad ethical issues for HR professionals charged with developing corporate cultures and embedding ethics into them. This is because the process of socialisation or induction into an organisation’s culture tends to move beyond fostering knowledge of cultural norms and values, to promoting the internalisation of corporate values by individual members. According to Hoffman it is moral autonomy that enables corporate cultures to be critiqued.

Developing strategies and policies that protect employee interests, yet balance operational and human resource needs, is a difficult mandate because it requires HR professionals to quantify the contribution of human resources to organisational performance in ways that do not compromise respect for, and the dignity of, individual organisational members. It is not surprising therefore, that HR professionals may experience some ambivalence about the pursuit of competitive advantage, particularly when one considers that HR activities such as staffing, compensation and training, have a direct impact upon organisational members in a way that other business functions, for example, sales, marketing, finance and production, do not.

3
Evaluate the appropriateness of the professional code of conduct of the South African board for Personnel Practice (SABPP). How effective is the code in providing guidance to HR professionals who face the problem of dual loyalties? Why?

Answer (Sec 8.2.2)

When faced with conflicts of dual loyalties many professionals turn to their profession’s code of ethics for guidance. Professional codes of conduct serve as “moral anchors”, embody a profession’s values, help it to establish an ethical climate and provide a framework for evaluating alternative courses of action. Professional codes of conduct can also reassure stakeholders (the public, employees, managers and shareholders) that a profession’s activities are underpinned by moral principles, and provide stakeholders with a benchmark by which to evaluate the ethical performance of a profession.

The South African Board for Personnel Practice (SABPP) is a professional body for managers, practitioners, consultants, academics and students in the field of human resource management and has a membership of over 7000. The pre-2006 Code of Professional Conduct from the SABPP somewhat ambiguously stated that, ‘registered members of the human resources profession are obliged to uphold certain standards in their practice, both in the interests of the public and their calling’.

At its Board meeting in August 2006, the SABPP approved in principle a new Code of Conduct which appears to directly recognise the problem of conflicting or dual loyalties and gives a clear statement on them to its members (see Table below). In part, the SABPP Code states that:

Our first responsibility is to meaningfully transform the lives of those men and women who are employed by the organisations we serve. We have a further responsibility to contribute to the success and sustainability of the organisations that employ us or that we render a service to. It is our responsibility to comply with the expectations of our profession and fellow practitioners. We accept responsibility for the outcomes of our actions and interventions. In this we contribute to the greater goodness of society.

The code also emphasises the obligation of HR professionals to uphold respect for the dignity of all human persons and empowers them to be vigilant and aggressive in this pursuit. For example, the code states that:

We are unwaveringly committed to tolerance, respect for human dignity and upholding the human rights as prescribed by the constitution of the country.  We treat all our stakeholders with respect…. We stand in service of … those organisations that remunerate us for our professional contribution….  We have an obligation to prevent breaches of principles of respect and to assertively object to such violations when they occur.
The SABPP’s revised Code appears to hold in tension the plurality of values it has inherited from multiple traditions. These include not only HRM paradigms, but also South Africa’s Constitution. In doing so the Code is an important vehicle for providing direction and counsel to the HR profession in South Africa as it moves forward to meet local and global contemporary challenges, including the demands of a strategic HRM paradigm.  
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4
Outline the main features of an integrity-based approach to a strategic HR paradigm.

Answer (Sec 8.2.3)

The main features are:

· Legal compliance

· Monitoring for policy

· HR being a business partner

These will now be discussed in detail.

Legal compliance and monitoring for policy

A study conducted in the U.S.A. suggests the dominant role performed by HR professionals in workplace ethical issues, is that of monitoring for policy and legal compliance and the least dominant are the roles of employee advocate, educator and questioning the ethical dimensions of managerial decisions. The role of monitoring for legal compliance is important, but it is a narrow one and remains focused on a reactive administrative approach to both ethics and HR.  Although the 2006 SHRM survey reported an increase in HR’s involvement at the strategic level, it also reported that more than 80% of survey respondents felt their department’s focus on administrative duties rather than on strategy, limited their ability to contribute at the strategic level. In the HR literature it is argued that an emphasis on the administrative-service role frustrates a transformation of the HR function. In the business ethics literature it is generally recognised that the law specifies an ethical minimum and that ethics involves more than minimal legal compliance.

One reason for the emphasis on legal compliance may be that the HR profession has left the business of ethics to external bodies - either the law or unions. As a result, many HR policies and practices relating to workplace rights, bribery, global human rights and the environment, are designed to avoid lawsuits, union conflict and consumer boycotts. The common misconception that ethics are primarily concerned with avoiding wrongdoing can obfuscate an important dimension of ethics; they are also guidelines for the constructive role that decision-makers can play in an organisation.

A second reason for an emphasis on legal compliance may be that the HR profession has not adequately addressed ethics in the training and professional development of HR practitioners. Without an understanding of ethical principles, the emerging role of ethics for the HR practitioner is likely to become locked into the administrative-supportive HR paradigm, rather than a strategic one. This point is similar to Beer’s observation that the most formidable obstacle to the transformation of the HR function is the lack of high-level analytical and interpersonal skills by many HR professionals. Certainly it is easier to monitor behaviour for compliance with legal and organisational guidelines, than engage in complex philosophical debates germane to ethical issues. The issues of junior wage rates and employment equity compliance illustrate this point. Monitors need only administer the policy according to a manual; they avoid the complexities of comparative worth, distributive justice and hourly wage rates based on skill-level regardless of personal characteristics, such as age, gender and race. Similarly, monitors may be more interested in a prescribed monetary figure to determine when legitimate entertainment becomes bribery, rather than understanding the principles which censure bribery while condoning limited gift-giving. Monitoring and legal compliance have more to do with standardising behaviour than ethical decision-making. Ethical decision-making requires three qualities which can be developed or enhanced through education: 1) the ability to perceive ethical issues in a situation; 2) the ability to engage principled reasoning and problem solving strategies and 3) a personal resolve to act ethically. Josephson refers to these qualities as ethical consciousness, ethical competency and ethical commitment. Ethical principles or frameworks for decision-making are discussed in section 8.3.

HR being a business partner

A strategic HRM paradigm calls for HR professionals to move beyond the roles of “policy police and regulatory watchdog”, to business partner. Whilst the concept of business partner is an attractive one, it must be remembered that it may be associated with a unitarist perspective and any commitment to balance competing interests could be easily overshadowed by the expectation that HR professionals should demonstrate their contribution to the bottom line. This is particularly problematic when codes of practice for HR professionals reflect a unitarist view. Likewise, recent empirical studies which have expressed interest in investigating the effectiveness of values-oriented ethics programmes over compliance-oriented ethics programmes, tend to speak of shared values throughout the organisation without due regard for the pluralist-unitarist debate. One way around this problem may be to adopt De George’s notion of integrity. The term is a useful one because it avoids some of the negative connotations that many people attach to the terms ethics and morality, while at the same time, suggesting that acting ethically “extends beyond satisfying the bare moral minimum”.  Paine also speaks about integrity as a governing ethic:  

“From the perspective of integrity, the task of ethics management is to define and give life to an organisation’s guiding values, to create an environment that supports ethically sound behaviour, and to instill a sense of shared accountability among employees”. 

Extending the notion of business partner to include integrity means that HR executives should integrate ethics into strategic decision-making. As integrity-based business partners, senior HR executives would need to develop the presently under-utilised roles of questioner and educator in ethical matters. The execution of these roles requires the high level analytical skills referred to earlier, in particular Josephson’s ethical consciousness, competency and commitment. Integrity-based business partners would question for example, the exploitation of workers in any strategic plan which suggested the payment of below subsistence wages, even in situations where it is legal to do so. Ethical values can influence which business opportunities are accepted, as well as the design of operating systems, including those related to risk-taking, hiring, compensation, performance management and safety. For example, in 2003 South Africa’s “Big Four” banks (ABSA, First National, Nedcor, and Standard Bank)  developed the Financial Sector Charter which is a voluntary initiative designed to address the issue of Black Economic Empowerment in the financial services industry and to reverse previous inequalities arising from apartheid. In particular, the charter aims to increase access to finance and banking services, including home loan finance for poorer South Africans who were previously denied access and to promote diversity within management ranks. Too often enterprises fail to make ethics a “before-profit concern” and consequently fail to recognise the role ethics play in achieving entrepreneurial success and avoiding costly errors. 

A HR approach to business partnership that is based on integrity would combine concern for the competitive use of human capital with managerial responsibility for the ethical dimensions of an enterprise’s strategic operations. Without an integrity-oriented approach to business partnership, there is the danger that HR professionals may continue in the administrative-service role under the guise of being a strategic player.

5
Explain and evaluate the utilitarian and deontological approaches (Kant, justice and rights) to ethics and discuss their relevance to HRM. Illustrate your discussion with reference to examples in South African workplaces and society.

Answer (Sec 8.3)

	Ethical Framework & Principle
	Strengths
	Weaknesses

	Utilitarianism

(consequentialism)

The greatest good for the greatest number (net utility) 

(Teleological theory)
	1. Looks at all the consequences on all those affected by the action.

2. Is universalistic not egoistic.

3. Values efficiency.

Consistent with profit maximisation and is easy for managers to understand. 
	1. Difficult to predict and quantify all the consequences.

2. Can result in unfair distributions of the common good.

3. The end (net utility) can justify the means.

4. Individual rights can be overlooked for net outcomes.

	Kantian Duty

(nonconsequentialism)

Universal respect for autonomous beings

(Deontological theory)
	1. Protects the individual from being used as a means to an end.

2. Consistent with the golden rule, “do unto others as you would have them do unto you”.

3. Firm standards that do not depend on results.
	1.   Can be difficult in practice to make the means/end distinction.

2.   The tests of universalisability and respect for autonomous beings may not be sufficient.

3.   Only rational beings have moral worth (not animals, etc.) 

	Justice

Due process and due outcome

Rawls’s Egalitarianism:  Fair distribution of benefits and burdens.

Nozick’s Entitlement Theory: Uphold property rights and liberty


	1. Attempts to allocate resources and costs fairly and objectively.

2.    Protects those who lack representation and provides basic welfare.

3.    Is consistent with a democratic approach and Kant.

4.    Upholds rights of liberty and property.
	1.   Can encourage a sense of entitlement that reduces risk, innovation and productivity.

2.   Can result in reducing rights of some in order to accommodate rules of justice.

3.   Emphasises freedom over other values

4.   Unjust treatment of disadvantaged

	Moral Rights

Individual entitlements which impose obligations on others.


	1. Protects the individual from harm.

2. Imposes obligations on others either not to interfere or to promote other’s welfare.

3. Consistent with universal human rights.


	1. Can be misinterpreted resulting in selfish behaviour.

2. Can promote personal liberties that impede productivity and efficiency.

3. Difficult to balance conflicting rights.


Utilitarianism

Teleological theory stresses the consequences which result from an action or practice.  For this reason it is also known as consequentialism. The most widely accepted form of consequentialist reasoning is utilitarianism. (See Table above.) 

For the utilitarian, the right thing to do is that which maximises the greatest good for the greatest number of people. The greatest good is determined by weighing all the good consequences against all the bad consequences for all those affected by the action directly and indirectly for the foreseeable future. The means by which the greatest utility is achieved is only of importance in so far as it affects the outcome. For this reason, it is often said that under utilitarianism, the end justifies the means. For example, if psychometric testing results in the greatest good, utilitarianism will accept that the means to that end may involve breaching individual privacy rights.

Act utilitarianism and rule utilitarianism are refinements of the utilitarian theory, nevertheless each decides right and wrong on the basis of the consequences of an action. The difference is over whether a utility analysis should be applied to every action whenever it occurs (act utilitarianism) or to classes of actions (rule utilitarianism). Faced with the choice of breaking a contract, the act utilitarian would have to weigh up all the good and bad consequences for all those affected by the action every time the question of breaking a contract arose. The rule utilitarian, looking to past consequences of breaking contracts, might develop the rule that, “generally breaking contracts leads to more harm than good, therefore, in this case, breaking a contract is wrong”. Proponents of utilitarianism have also differed over what should count as good. For example, Bentham focused on pleasure and Mill on happiness. However, contemporary utilitarians argue for a pluralistic interpretation of the good, including satisfaction of individual preferences.

Care must be taken not to confuse the concept of the greatest good for the greatest number as the equivalent of the greatest good for the enterprise. For this reason, it is important to differentiate utilitarianism from egoism. Although egoism is a form of consequentialism it does not meet the criteria of logical coherence, impartiality, consistency with basic moral intuitions, explanatory adequacy and concern for the facts – all of which are necessary for a good moral theory. Under egoism the right action is that which maximises self-interest. To defend one’s course of action by appealing to self-interest is hardly likely to be seen as publicly defensible. Yet individuals and enterprises frequently appeal to egoistic reasoning either overtly or covertly. For example, an enterprise which justifies a breach of safety by appealing only to its need to cut costs would be employing reasoning typical of egoism. Utilitarianism requires HR practitioners to implement policies and practices which produce the greatest benefit for society and not those which produce only the greatest benefit to the enterprise. This does not, however, preclude management from taking actions which yield the largest profit. 

Utilitarianism is a useful decision-making tool for HR practitioners since it requires consideration of collective as well as individual interests, the formulation of alternatives based on the greatest good for all parties affected by the decision and quantifies the costs and benefits of alternatives for the affected groups. With its emphasis on the collective good, utilitarianism is compatible with traditional African values of co-existence, communitarianism and consensus. The communitarian nature of South Africa is reflected in the ubuntu principle of reciprocity and interdependence. Mbiti translates the term as “I am, because we are; and since we are, therefore I am”. However, the main weaknesses of utilitarianism are that the principles of justice and rights are secondary and therefore, in theory could be ignored, and individual interests may be sacrificed for the greater good. Critics of utilitarianism would never justify abrogation of human rights and unequal access to education, employment, housing and healthcare for a minority, even if doing so maximised overall utility.  Because individuals live in a community and the community is made up of individuals, utilitarianism is best understood as complementary to deontology rather than as a rival theory.

Deontological theories

They stress the importance of an individual’s duty toward others, rather than consequences. Deontological reasoning is therefore known as nonconsequentialist (see Table above). It emphasises the concept of duties and challenges management to treat every stakeholder with respect and integrity rather than viewing them instrumentally for the collective good. The concepts of human rights and justice are based on deontology.
The most widely recognised statement of deontology is found in the writings of German philosopher Immanuel Kant. Kant was both an absolutist and a rationalist and believed that human reason could “work out a consistent set of moral principles that cannot be overridden”. Reason is central to Kantian ethics and has three key characteristics. The first is consistency which requires that moral actions must not be self-contradictory. Bribery for example, is self-contradictory. The second is universality which requires that we treat others the way we want to be treated and not make an exception in matters relating to ourselves. This is akin to the “golden rule”. For example, we ought to respect the integrity of the tendering process and not attempt to gain an unfair advantage for ourselves by offering a bribe. The third characteristic of reason is that it is a priori, or not derived from experience. Bribery is wrong regardless of whether or not we win contracts.

Kant reasoned that a moral principle or law must follow a particular form. It must (i) be possible for it to be made consistently universal; (ii) respect rational human beings as ends in themselves; and (iii) respect the autonomy of rational beings.  These three criteria make up Kant’s categorical imperative or absolute principle from which second order principles or rules can be derived. For Kant, actions and principles which fail to meet any one of these criteria, cannot be regarded as moral. It should be noted, however, that Kant does not claim that we must never use people for a purpose; he states only that we never merely use them as a means to an end. Kant is not opposed to the hiring of labour, for example, so long as employees autonomously agree to work and are paid a fair wage. The logic underlying Kant’s categorical imperative is an important reminder to HR decision-makers that the humanity of individuals “must be considered above the stakes, power or consequences of our actions”.  

Ross later expanded Kant’s single rule theory to address the problem of conflicting duties. Ross’s prima facie duties require managers to choose between conflicting duties on the basis of which is the more fundamental or obligatory. (Example, a HR manager may have a duty to respect an individual employee’s right to smoke, as well as to ensure that other employees have a safe working environment, however, the latter is the more obligatory duty).

Fairness:  the idea of justice

The notion of justice is often expressed in terms of fairness and equality, while issues involving questions of justice are divided into four categories: distributive, procedural, retributive, and compensatory. Understanding these different aspects of justice is important to HR practitioners responsible for enacting policies in relation to the conventional HR activities, as well as specific issues such as workplace surveillance, drug testing, affirmative action, workplace bullying or harassment, discipline and change management. Enterprises that are perceived to be just, are likely to be able to attract and retain the best employees, reduce stress and conflict in the workplace and create organisational cultures that promote efficient and satisfying workplaces.

Distributive justice is of particular importance to HRM since it is concerned with the fair distribution of society’s benefits and burdens through its major institutions, which include business and government enterprises. Disparities between executive salaries and those of their subordinates, inequalities based on gender or race, profit sharing schemes, redundancy packages, pay for performance bonuses and the use of cheap labour, are all issues related to distributive justice. The effects of perceived inequity on attitudes and behaviour in the workplace have been the subject of a substantial body of research in the management literature. 

Philosophers have identified a number of relevant properties for a just distribution of society’s benefits and burdens. These properties include equality, individual need, individual rights, individual effort, societal contribution, and merit. In the face of these divergent appeals to justice, libertarian and egalitarian theories of distributive justice have been proposed. Libertarians identify justice with liberty and so emphasise free choice and freedom from interference. They denounce the utilitarian’s concern for aggregate social well-being and instead believe people should receive economic rewards directly in proportion to their free contributions to the production of those rewards. Milton Friedman and his narrow view of corporate social responsibility are in the libertarian tradition. 

Robert Nozick’s defence involves two important concepts: entitlement and liberty. Nozick’s view of entitlement builds upon John Locke’s notion of negative property rights. It claims that a just distribution of property is one where people have acquired their property justly. This requires four conditions: 1) what is held in common (water, grain, fish, fruit, grass, etc.) becomes private property when one has mixed one’s labour with it, 2) one cannot claim that which is held as private property by another, 3) one cannot claim more than one needs (no waste) and 4) one must leave enough for others, that is, one’s possession of private property cannot leave others worse off. The liberty principle allows for only minimal intervention by governments in the free market and does not support a taxation system that redistributes wealth to the poor.
Unlike libertarians, egalitarians support a broad socio-economic view of corporate social responsibility and emphasise the concept of fairness.  Egalitarians base their view of justice on the proposition that all human beings are equal in some fundamental aspect, and in virtue of this equality, each person has an equal claim to society’s benefits and burdens. One of the most influential proponents of egalitarianism is John Rawls. Following the Kantian tradition, Rawls argued that under the conditions of rationality, desire to promote one’s own interests and impartiality (people would not know their gender, race, personal talents, characteristics and luck), all would agree on two fundamental principles of justice. The principles are: 

1. Each person is to have equal right to the most extensive basic liberty compatible with similar liberty for others.

2. Social and economic inequalities are to be arranged so that they are both (a) reasonably expected to be to everyone’s advantage (especially the least advantaged) and (b) attached to positions and offices open to all.

Furthermore, Rawls argued that the first principle (equal liberty) should take priority over the second and that part b of the second principle should take priority over part a. Thus, egalitarians would not support the very large discrepancies that sometimes exist between the salaries of CEOs and their workers on the shop-floor, unless those workers had an equal opportunity to reach positions such as a CEO, and unless the inequalities meant that the least well-off workers were better off than they would be under any other system.

Rawls’ theory of justice has important implications in the South African context.  For example, people’s basic liberties such as the right to vote, hold property, due process, and education, as well as freedom of speech, movement and other civil liberties, must be as extensive as equity allows and cannot be sacrificed for utilitarian ends. More specifically, Rawls’ theory provides important principles for the development of the traditional HR activities of recruitment, selection, employee development and performance management.

Rather than focusing on outcomes (Rawls’ distributive justice), procedural justice is concerned with the processes used to make decisions and implement workplace controls, for example, in relation to selection, compensation, promotion, dismissal and dispute resolution. Research suggests there are two aspects which employees see as particularly important to procedural justice.  The first concerns clearly identified rules and standards which are applied consistently across time and other persons, for example, written performance appraisal standards and grounds for dismissal. The second calls for a flexible approach, including employee participation in decision-making procedures, and processes that allow mistakes or poor decisions to be appealed.

Retributive justice is concerned with the imposition of penalties and punishment upon individuals and enterprises who cause harm to others. An important criterion for applying this principle of justice is that the punishment must fit the crime. For example, a bank teller who is found to have taken home a few office supplies for personal use, ought to receive a lesser sanction than one found to have misappropriated bank funds.  

Compensatory justice involves compensating people for any harm or loss they have suffered. The most controversial forms of compensation are the preferential treatment or affirmative action programmes that attempt to remedy past injustices by giving groups that suffered past discrimination, preference in hiring, training and promotion policies. The controversy arises largely because the principle of compensatory justice generates demands which conflict with the demands made by the principle of equality. Some have argued that when the argument for compensatory justice is combined with the principle of equity in the long term and the principle of the greatest good for the greatest number, then there is sufficient justification for overriding the principle of equity for some in the short term.  

The controversy over affirmative action is compounded when affirmative action programmes are of the strong type, for example, quota based, rather than the weaker form which upholds the merit principle first and then applies affirmative action. In Australia the weaker form of affirmative action is practised. In countries where the stronger version is practised, for example, the U.S.A., India and South Africa, there has been some criticism that the best candidate may not be appointed, thereby limiting efficiency. Such criticism is a reminder that HR activities are best thought of as an integrated suite. For example, employee development programmes need to support affirmative action programmes. In South Africa many government and company policies are now based on the need to redress the wrongs of the past and correct systemically based imbalances that developed during the apartheid years. For example, the Employment Equity Act (1998) states that the purpose of the act is not only to achieve equal opportunity by eliminating discrimination, but also to implement “affirmative action measures to redress the disadvantages in employment experienced by designated groups in order to ensure their equitable representation in all occupational categories and levels of the workforce”. An understanding of rights theory will help to further explain why people are entitled to compensation when their rights have been violated. 
Individual entitlements: rights

Kant’s emphasis on respect for autonomous rational human beings as ends in themselves, provides a strong basis for a theory of rights. To claim a right is to claim that one is ethically entitled to something and this places a duty on other people to act (or refrain from acting) in a way which brings about the fulfillment of one’s right. Rights can be classified as either negative or positive. Negative rights are liberty rights (eg. the right to privacy); positive rights are claim or welfare rights (eg. the right to employment at a living wage). Most specific rights are derived from the three major Lockean rights of life, liberty and property.

One criticism of a rights approach is that it opens the way for people to claim a right to ‘anything and everything’. However, properly understood rights can be limited both by the concept of equality and the concept of a hierarchy of rights.  An example of the former is that an employee is not entitled to individual supervision, only their fair share of supervision. An example of the latter is that the right to life is more fundamental than the right to property and hence, the rights of employees to a safe workplace can override an employer’s right to liberty or an individual employee’s right to smoke as they please.
Understanding, implementing and protecting employee rights is essential to good HRM practice. In developed countries many employee rights are enshrined in law and some rights are institutionalised in international agreements such as the International Labour Organisation (ILO). Human rights watch groups are likely to report human rights violations by multinational enterprises operating in less developed countries and through the medium of the World Wide Web, these violations are reported widely - often to the detriment of the offending multinational. The major types of employee rights in the workplace and the relevant HR activities are presented in the table below. Although many of these rights must be balanced against the rights of employers, certain employee rights, such as the right to a living wage and a safe workplace, are non-negotiable.

Employee Rights and Related HR Activities

	Employee Rights
	HR Activities

	Right to work
Right not to be dismissed without just cause

Right to equal employment opportunity

Right to employability

Right to due process

Rights regarding plant closings
	Fair treatment in recruitment and selection
Employee development programmes

Fair performance management programmes

Affirmative action programmes

Sexual and racial harassment prevention

Due processes in cases of dismissal or termination

Grievance policies and hearings

	Right to a fair wage
	Management of compensation (developing pay and job structures, performance related pay, profit sharing, group incentives) based on concepts of equity and distributive justice.

	Right to healthy and safe working conditions
Right to be informed of risks and harms
	Occupational health and safety programs to prevent harm and respect human life.
Safety audits

Safety training

Working conditions

Management of sick leave

Discipline for breaches

	Right to privacy
	Data protection procedures
Due process in video surveillance practices

Due process in drug testing and genetic screening practices

Work-life balance

Email access notification

(based on concepts of respect, fairness, autonomy)

	Right to free speech
Right to organise and strike
	Whistleblowing policies (including anonymity and confidentiality and no retribution)
Negotiation with unions and union members

	Right to due process
	Communication of policies
Employee participation and representation

Transparency in decision-making processes

Grievance procedures

	Right to meaningful work
	Employee participation
Employment empowerment

New forms of work

Job enrichment

Employee development programmes

Social programmes


Source:
Carey, L.E. 2007. Profits and Principles:  The Operationalisation of Corporate Ethics in Australian Enterprises.  Unpublished PhD thesis, University of Canberra, Australia. Used with permission.
While significant differences exist between utilitarianism and deontology, these differences are often exaggerated, particularly when one considers that different theories will often lead to similar views about the right action to take. Moreover, the strength of one theory often acts as a balance to the weakness of another and therefore, rather than affiliate with “one best theory”, we stand to learn from them all.

In summary, our discussion of ethical theory generates four key questions that HR managers can usefully employ to evaluate prospective responses to ethical challenges and dilemmas they may face. These questions are as follows:

1.
Who is affected and how?  Which action will result in the greatest good for the greatest number of people affected by it? (Utilitarianism)

2.
Is the action one that universally respects autonomous rational beings as ends in themselves?  (Kantian deontology)

3.
Is the action one that treats all stakeholders fairly?  (justice)

4.
Is the action one that upholds fundamental human rights? (rights)

Ethical theories do not provide formulae for correct decision-making. Rather, they provide a means of analysis for arriving at a reasoned judgement concerning the propriety of alternative courses of action. The same analysis can be applied to myriad ethics issues, for example, judging the ethicality of drug testing in the workplace, performance measurement and evaluation systems, training and development policies, diversity programmes, bonus schemes, retrenchment programmes and discipline measures. Judging with integrity requires careful reasoning by taking into account consequences, duties, justice and rights and weighing them in cases of conflict. Only when we act in accordance with this balanced and reasoned judgement do we act with integrity.  When workplace practices are perceived to have integrity there is a positive impact on employee morale, motivation, loyalty, commitment, recruitment and turnover, all of which positively impact the bottom line of enterprises. However, care must be taken not to shift the rationale for ethical HR policies and procedures, from one grounded in principles of justice and rights, to one grounded solely in economic rationalism.

6
Discuss the ethical issues that may arise within the traditional HR activities of employee selection, compensation and promotion.

Answer (Sec 8.4)

Traditionally the primary responsibility of the employer to the employee was to pay a fair wage and in return, employees were expected to give their employers a fair day’s work. However, this model is too simple to address the many ethical issues and challenges that arise out of the interplay between employers and employees in contemporary workplaces. The failure to recognise ethics issues when they arise (ethical consciousness) is often seen as one of the main reasons why good people do bad things. For example, the SHRM survey of HR professionals referred to earlier reported that the most serious ethical problems for HR professionals, and the ones they had the least success dealing with, came from decisions made by managers where factors other than job performance were the basis for decisions in hiring, training, pay, promotion and discipline. The ethics issues and challenges that arise with respect to the HR activities of selection, compensation and promotion of employees will now be discussed.  

Selection

Effective and fair selection practices for the strategic deployment of highly motivated and competent employees are an important vehicle for enterprises to gain competitive advantage. In making selection decisions, HR practitioners must ensure that all job applicants are treated fairly. Selection practices typically include screening, the employment interview and psychometric testing, all of which can be viewed as strategic tools supporting business strategy.  

Screening begins with a job description and a job specification which provides details about a job’s duties, responsibilities, working conditions and physical requirements, while the latter describes the qualifications, skills, educational experience and physical attributes needed to successfully undertake the job. To protect individuals against discrimination, employment legislation in most developed countries, including South Africa, does not allow gender, race, ethnicity, marital status, religion, or age to appear in job specifications or recruitment advertising (unless it is specifically related to the requirements of the job) on the basis that these items potentially exclude job candidates on non-job-related grounds. (Example: the Employment Equity Act of 1998 in South Africa).  A successful screening process is one that ensures there is a pool of suitable candidates who have all been treated fairly with regard to their right to equal employment opportunity. The screening out of unsuitable or less suitable candidates must be done on the basis of job-relevant criteria for it to be considered fair. 

The employment interview remains the most widely used selection tool and is often the first point of formal contact between a potential employee and an enterprise. Interviews can vary in structure from unstructured to semi-structured to structured, although the structured interview has been the dominant form lately because it is more reliable and valid. Structured interviews standardise questions and processes across interviews with different candidates. Therefore, they are considered to be fair since each candidate has the same opportunity and interviewer bias is minimised.  

A number of authors have suggested ways in which the employment interview can avoid charges of discrimination. These include:

· Conduct the interview along professional lines.

· Interviews should be conducted by a panel of interviewers who represent key organisational perspectives, including those of minority groups.

· All interviewers should be trained in areas of perceptual bias, discrimination, relevance of criteria, intrusive questioning, abuse of power and cultural differences.

· Interviews should be consistent to allow comparison between candidates.

· Interviews should not be used to assess abilities which can be more accurately assessed by other means.

A critical component of ethical employment interviewing is the standardisation and objectification of the interview. Although these will not guarantee the elimination of discrimination and harmful practices, they are essential steps for HR practitioners who seek to interview ethically.  

Psychometric testing is another screening and selection tool often used by enterprises, especially larger ones. The most common types measure ability (cognitive, mechanical or psychomotor) and personality, but may also include drug testing, health screening and more recently genetic testing. Although genetic testing is still in its early stages of development and adoption, employers can now test an employee for about 50 genetic traits that indicate a potential to develop certain diseases such as breast cancer, colon cancer and cystic fibrosis or be affected by certain occupational hazards, such as toxins. The ethical implications of genetic testing are huge, mostly because there is a danger that “the risk of disease will be treated as a disease”. However, in principle, genetic testing and drug testing raise the same questions as ability and personality tests: Are the tests valid and reliable? Is the test job-relevant? Are the tests culturally based? Has informed consent been obtained? Are the interests of the enterprise and the general public sufficient to justify an encroachment upon individual privacy?
In addition to the issues of fairness and discrimination discussed above, an individual’s right to privacy is problematic. Included in the notion of privacy are psychological privacy (relating to one’s inner life), physical privacy (relating to one’s space and time) and autonomy to determine when, how and what information is communicated about oneself to others. When conducting psychometric testing, HR professionals must safeguard the interests of enterprises and candidates by upholding the rights of those tested.

The organisational behaviour literature reports that very few studies have found significant correlations between personality test scores and job performance.  

In South Africa, the use of psychological tests by employers is controlled by two streams of legislation. The first stream involves acts that deal with individual rights (the Constitution of the Republic of South Africa (1996), the Labour Relations Act (1995) (as amended) and the Employment Equity Act (EEA) (1998) (as amended)). The second stream of legislation addresses the scope, responsibilities and duties of professional psychologists. Under an early draft of the EEA, all psychological testing of employees was banned. 
The issue of discrimination figures prominently in the selection process. Considerations of justice and rights play an important role in ensuring that all candidates are treated fairly and are assured equal employment opportunity. In addition to the issue of discrimination, if jobs are to be truly fair, the selection process must also recognise that it provides an opportunity for a potential employee to select the organisation. 

Compensation

The right to fair compensation, often referred to as the right to a living wage, is derived from the right to life, the right to employment and the right to respect.  While for some, a just wage is simply whatever the market determines, traditionally it has involved a mix of variables, including merit or contribution to the enterprise, need, effort, the nature of particular jobs (for example, some are more dangerous, socially undesirable or lack security), bargaining power of unions, laws governing minimum wages, the capability and profitability of the enterprise, and more recently, concern with equality, as well as conditions of the labour market.

Recently performance pay and other contingent systems of reward have been implemented, the flattening of pay scales with fewer, but broader pay grades, and flexible cafeteria-style benefit systems. It is generally recognised in the HR literature that the new approach to compensation, often referred to as ‘new pay’, is more suitable to today’s changing organisational environments and structures, than the older methods of pay related to job-evaluated pay structures, time and seniority, which suited hierarchical organisations operating in predictable environments. In particular it is advocated that new pay is ‘strategic pay’, that is, it both flows from and implements an enterprise’s business strategy. As such, new pay writers recommend that the proportion of pay which is contingent on performance be significantly increased, that base salaries should be only moderately competitive in order to increase the potency of variable pay, that the range of incentive schemes be broadened to include linking pay to group and organisational performance as well as individual performance, that new performance measures of business success be identified and that flexibility should be introduced to compensation plans so that rewards extend beyond monetary ones to include prizes and recognition.
From an ethical perspective, these developments in compensation practice are potentially flawed as they represent a “movement towards greater risk in remuneration” because from an employee perspective, salaries and benefits are less secure and predictable and a “movement away from employee representation” in the setting of policies and practices relating to compensation systems. The increase in employee risk and a decrease in independent employee representation associated with the new pay are cause for ethical concern and are the focus of our discussion on compensation. 

(1) Moral principle in ethics is, ‘do no intentional harm’. Yet the new pay model is a threat to both the economic and psychological well-being of employees.  This is because it increases the risk of financial instability and an inability to predict one’s income relative to one’s financial commitments, is likely to cause emotional anxiety. 

(2) The twin themes of procedural and distributive justice have a long history in both ethics and HR theory and practice in areas such as job evaluation, reward systems and collective bargaining. Procedural justice is concerned with fair processes and distributive justice is concerned with fair outcomes; both dimensions are essential for a compensation strategy to be considered ethical. From a procedural justice viewpoint, a significant problem with the new pay model is that it links rewards to performance measures valued by management and yet often these measures are not entirely under the control of an individual. For example, they may be tied to group performance or customer satisfaction. 

(3) The new pay model is also open to perceived and real subjective judgements about performance on the part of management and provides “little scope for independent representation of employee interests”. From the viewpoint of distributive justice, there are not only problems with increased economic risks, but also with the transfer of risk from employers to employees.  

Whilst employer and employee interests are never likely to be completely identical, it may be that aspects of the new pay model offer mutual benefits to both employers and employees. HR managers involved in formulating and implementing compensation programmes should consider the new pay model not only as a strategic tool for furthering business strategy, but also a tool which used in conjunction with principles of ethical pay management, can help to secure a balance between employer and employee interests. The pivotal point of such a balance is the notion of acceptable risk. Employees have an interest in stable and predictable incomes, as well as the opportunity to benefit from profit sharing through contingency based compensation programmes. 

Distributive justice also raises issues of fairness in regard to the growing gap between executive pay and average rates of pay. 

Procedural and distributive justice and the absence of economic and psychological harm are critical components of fair and equitable compensation strategies, and compensation strategies that are perceived to be fair and equitable are central to employee motivation and self-esteem. When developing new compensation strategies to drive business strategy, HR managers can discharge their responsibilities to both management and employees by balancing employer interest in contingent pay with employee interest in stable and predictable income. Principles of ethical pay management help to identify acceptable levels of risk and the task of minimising harm while maximising benefits for all stakeholders.

Promotion

The key ethical issue in managing the promotion of employees, is fairness. The difficulty is in determining the criteria that should serve as the basis for fair promotion procedures. While there is debate over how much weight should be given to the criteria of seniority and job qualifications, it is widely recognised that promotion should normally be on the basis of job-related criteria, especially performance and that employees should not be discriminated against on the basis of inappropriate criteria such as gender, race and religion. Employees may not have a right to promotion, but they do have a right to fair evaluations and consideration for promotion. They also have a right to be informed of the reasons for lack of promotion in those situations where it might reasonably be expected. Commenting on the debate over promotion based on loyalty to senior employees or on the basis of qualifications, Shaw notes that, “a policy that provides promotions strictly on the basis of qualifications seems heartless, whereas one that promotes seniority alone seems mindless.” Promotion is one more example where HR practitioners are challenged to “merge dual responsibilities in a way that is beneficial to the firm and fair to all concerned.”

7
Discuss the issues that should be addressed in formulating a company's policy on employee privacy.

Answer (Sec 8.4.1 & Table 8.5)


Employees have a right to privacy and HR should take the following actions to ensure that this privacy is respected in the workplace:

· Ensure that there are procedures in place to protect the employee’s data

· Ensure that due process is followed in video surveillance practices

· Ensure that due process is followed in testing, drug testing and genetic screening practices (see additional information below)

· Encourage work-life balance

· Email access notification (based on concepts of respect, fairness, autonomy)

An individual’s right to privacy should always be respected. Included in the notion of privacy are psychological privacy (relating to one’s inner life), physical privacy (relating to one’s space and time) and autonomy to determine when, how and what information is communicated about oneself to others. When conducting psychometric testing, HR professionals must safeguard the interests of enterprises and candidates by upholding the rights of those tested to:

· informed consent;

· not be harmed or unfairly disadvantaged by the process of assessment (or testing);

· full information about the purpose and results of the assessment;

· suitable preparation for the process of assessment;

· not be subjected to assessment processes which have systematic bias, high error rates, unwarranted discrimination or which are non-job-relevant;

· confidentiality; 

· secure storage of test data and results;

· destruction of results when no longer needed;

· counselling, especially in the case of drug, health and genetic testing.

8
The moral issues surrounding affirmative action are controversial. Discuss the pros and cons of affirmative action programmes. In your view, are affirmative action programmes morally justified or is employment equity legislation sufficient to address the problem of discrimination? Why?

Answer (Sec 8.3.3)

Compensatory justice involves compensating people for any harm or loss they have suffered. The most controversial forms of compensation are the preferential treatment or affirmative action programmes that attempt to remedy past injustices by giving groups that suffered past discrimination, preference in hiring, training and promotion policies. The controversy arises largely because the principle of compensatory justice generates demands which conflict with the demands made by the principle of equality. Some have argued that when the argument for compensatory justice is combined with the principle of equity in the long term and the principle of the greatest good for the greatest number, then there is sufficient justification for overriding the principle of equity for some in the short term. 

The controversy over affirmative action is compounded when affirmative action programmes are of the strong type, for example, quota based, rather than the weaker form which upholds the merit principle first and then applies affirmative action. In Australia the weaker form of affirmative action is practised. In countries where the stronger version is practised, for example, the U.S.A., India and South Africa, there has been some criticism that the best candidate may not be appointed, thereby limiting efficiency. Such criticism is a reminder that HR activities are best thought of as an integrated suite. For example, employee development programmes need to support affirmative action programmes. In South Africa many government and company policies are now based on the need to redress the wrongs of the past and correct systemically based imbalances that developed during the apartheid years. For example, the Employment Equity Act (1998) states that the purpose of the act is not only to achieve equal opportunity by eliminating discrimination, but also to implement “affirmative action measures to redress the disadvantages in employment experienced by designated groups in order to ensure their equitable representation in all occupational categories and levels of the workforce”. An understanding of rights theory will help to further explain why people are entitled to compensation when their rights have been violated.  
9
Identify and discuss the key justice and rights issues in contemporary South Africa. How would Mill, Kant, Rawls and Nozick address them? How do South African enterprises deal with them?


Answer (Table 8.3, Table 8.4)


Discussion of this question can be based around Table 8.4 Employee rights and related HR activities and Table 8.3 Summary of ethical frameworks for moral reasoning and decision making. Students who have limited work experience to draw upon can be asked to review the websites of specified South African enterprises, particularly those known to be active in corporate ethics programs, although it is also insightful to observe something about enterprises that do not have active ethics programs.


In its broadest sense, justice involves policies that a corporation or society develops to deal with conflicts between different rights of different people, the same but limited rights of different people and human rights violations. Two issues that many students are likely to raise are those of equity and affirmative action in South Africa. Students could be asked if they think the South African workplace has been transformed since apartheid to represent the demographics of South Africa. Affirmative action is a true ethical dilemma in that the principle of compensation for past harm and inequity is given priority over the principle of equity for some in the short term. Affirmative action is addressed in Section 8.3.3 under the heading of compensatory justice.

Affirmative action can be supported by Mill’s utilitarianism in that when everyone is free to contribute their talents and skills, society is better served. However, strong forms of affirmative action, that is, those requiring quotas especially when not supported by adequate training and development, might result in inefficiencies. 

Affirmative action is not likely to be supported by Nozick and his principle of libertarianism and focus on the free market with limited government intervention in market forces. Nozick’s idea of justice is not concerned with redistributive justice or patterned justice and instead focuses on liberty arguing that people are entitled to what they have so long as they acquired it legitimately. Of course many would argue that in the context of apartheid, there have been significant violations of social and economic rights.

Rawls and Kant are more problematic. To address affirmative action from a Rawlsian perspective, one would need to go behind the veil of ignorance where under the conditions of objectivity, rationality and the desire to further one’s own good, Rawls argues that all people would agree on two principles of justice (see Section 8.3.3). A strong form of affirmative action is not likely to be supported by Rawls. In so far as affirmative action does violate the principle of equity for some in the short term, it is not likely to pass Kant’s test of consistency, respect for persons as ends in themselves or autonomy. Nevertheless, when one combines notions of the common good with compensatory justice and equality for all in the long term, there is a powerful argument for affirmative action even though it may violate the principle of equity in the short term.   

10
In your view, what is the proper role of HR professionals in the operationalisation of corporate ethics programmes? Why?

Answer (Sec 8.5)

Two broad themes can be identified in the literature on responsibility for corporate ethics programmes. (1) Responsibility for corporate ethics programmes has been assigned to existing functional areas of management, primarily HR departments in Australia, Canada, South Africa and the U.S.A., and legal departments or corporate services in the U.K. (2) To be effective, corporate ethics programmes must have the support of top level management. 

Despite the enormous growth in corporate ethics programmes, the ethics process does not yet seem to have evolved into a separate function, although in many large enterprises, ethics or compliance officers and executives with ethics responsibilities, have been introduced. The HR function ought to take on the role of ethical stewardship, with some writers suggesting that HR has a special role to play in the formulation, communication, monitoring and enforcement of an enterprise’s ethics programme. The U.S.A.-based business ethics literature generally presents the view that the HR function along with finance and law, is the appropriate locus of responsibility for an enterprise’s ethics programme. Donaldson places HR at the top of this triangle arguing that “seventy percent of the responsibility for values and ethics should fall to HR”. This is not surprising when we consider that ethical issues are people issues and HR activities are instrumental to the development and maintenance of corporate ethical cultures. Whether the role of the HR manager is that of strategist or conscience of the organisation is a contentious issue and influenced by the culture and structure of an organisation, as well as the status and credibility of the HR function and its specialists.

Empirical studies have investigated whether ethics initiatives and strategies for ethics management should be HR driven. Numerous studies have been completed in the U.S.A., U.K., Canada, Australia and South Africa.  

These studies recognise that HR is well positioned to make an important contribution to creating, implementing and sustaining ethical organisational behaviour within a strategic HR paradigm. HR professionals have specialised expertise in the areas of organisational culture, communication, recruitment, training, performance management, leadership, motivation, group dynamics, organisational structure, and change management - all of which are key factors for integrating ethics into all aspects of organisational life and for developing positive corporate ethics cultures. For example, studies have found that the most common source of pressure to compromise ethics standards in organisations are related to conflicts of interest (a superior’s directive, meeting overly aggressive business objectives and helping the organisation to survive). HR plays a critical role in ensuring that employees have, and are aware of, recourse to such pressure. At the same time, the findings suggest that responsibility for ethical leadership should cut across all functions and managerial levels, including line and senior managers.  

