General principles of insurance law
Ch 1 introduction history and sources of insurance law

5. prelim def of ins contract: Lake v Reinsurance corp: A contract between an insurer (or assurer) and an insured (or assured) whereby the insurer undertakes in return for the payment of a price or premium to render to the insured a sum of money or its equivalent on the happening of a specified uncertain event in which the insured has some interest.

- def bridges gap between indemnity and non-indemnity insurance

- Demarcates insurance from wagers by requiring interest 

7. def and nature of ins law: consists of conclusion and consequence of ins contracts (mainly private ins law), law of damages, rules on insurance intermediaries, insurance tax law, insurance company or supervision law, certain acts (mainly public ins law)

- rules peculiar to ins law: insurable interest, subrogation, double insurance

- rules that apply to all contracts: offer and acceptance, contracts in favour of third parties

Classification of ins contracts
8. purpose and criteria: may reflect difference in underlying legal principles

- crit: nature of interest; nature of event insured against, how recoverable amount determined, how profits of insurer dealt with

9.  indemnity and capital insurance: 

- indemnity= contract provides that the insurer will indemnify the insured for patrimonial loss or damage suffered as the proximate result of the happening of the event insured against.  Restores injured to position quo ante, no profit made. Uncertain event.
- capital= insurer undertakes to pay a specified amount or periodical amounts to the insured on the happening of the event insured against. Event relates to person of insured or third party. May be certain event, eg death
- difference lies in nature of interest insured/ object of insurance; patrimonial and non-patrimonial interest

- law determines which interests may be insured

- capital insurers may not claim proportionate contribution by other insurers; or demand subrogation

- doctrine of imputation of benefits do not apply to capital ins (collateral benefits)

10. property and liability ins:
- property (asset) ins= nature of interest insured is positive element (assets) in patrimony; eg ownership in house; expectation of benefit
- liability=negative elements of patrimony; eg medical expenses , third party
11. classific acc to nature of event insured against:  marine, fire, personal accident ins;  incl capital and indemnity

12. short-term and long-term ins:  acts

- short-term= providing policy benefits under defined short term policies eg engineering policy, liability policy, motor policy

- long-term policy= providing policy benefits under defined long-term policies, eg disability policy, life policy

- real diff not clear, administrative purpose

13. valued and unvalued policies: 

- valued= specifies value for object of insurance; avoids difficulty of proving value of object of ins to determine extent of insured’s loss; must still prove loss and may claim only that

- no valuation, insured must prove his loss and extent in usual way
14. mutual and profit ins: 

- mutual= no profit, policy owners members, participate in exercise of control of general meeting of insurer, profits distributed to policy owners. Today mutual companies without share capital

- profit ins= profit distributed amongst insurer’s shareholders

15. Private and social ins:

- priv= individual interests; 

- social= general interests of organised society; implemented by state, compulsory; eg COID; UIF. Ordinary rules of ins do not apply

Sources of SA ins law

24. intro: - May be general law matter- ordinary rules of law- or insurance matter- insurance law

- roman-dutch law 1652- 1879 english ins law- 1977 repealed these acts and r-d law resored

25. roman-dutch ins law:

-  principles good supplementary source of ins law
- mutual and federal v oudtshoorn municip- English law repealed; ins traced to lex merc; roman dutch and Italian law merchant authority; did not rely on English law but took guidance from spirit of RD law and general principles of SA law

26. English ins law:1879 law passed in cape colony that English law govern insurance, also 1902 OFS

- Pre-Union Statute Law Revision Act 1977- repealed English law

- not retroactive

- English law no binding authority

27. foreign ins law: ins law has intnl character

- lex merc absorbed in many law systems, comparison valuable tool in dev law of ins if many systems included

28. general principles of SA law: apply in matters not peculiar to ins

- exceptions to general law regarded as part of ins law proper

29. Bill Of Rights: influence interpret and dev of law
30. Conclusion: principles of English law retained as long as their application leads to harmonious and satisfactory results; but RD and general principles applied if better results

Ch 2: Basis of insurance

Introduction 

31. nature of issues: 

- basis of ins= purpose of contract of ins as expressed in terms of contract

32. terminology: capital= non-indemnity = contingency

33. concept of loss or damage in law of damages:

- patrimonial loss= person’s estate or patrimony diminished due to uncertain or unplanned event; damages claimed

- non-patrimonial loss= diminution as result of uncertain event in quality or extent of highly personal interests of an individual in satisfying his legally recognised needs but which do not affect his patrimony, claim damages, consolation satisfaction

Basis of indemnity insurance

34. traditional indemnity theory: reparation for patrimonial loss as defined by law, no more than patrimonial indemnity covered as seen by rules of over-insurance and double insurance

- can trad theory cover value policies, ins for new value and ins in favour of third parties?
35. principle of indemnity and valued policies: parties agree on value of insured’s interest in object of insurance

- if total loss claim full value agreed upon

- if loss partial, ratio of actual value of prop after loss to actual value before loss

- valuation may be capable of being overruled in cases of overvaluation if insurer can prove unacceptable deviation from real value of object involved and prove real extent of loss. Roman-dutch rule. Public policy. Otherwise hold to contract.
- indemnity and value policies compatible

36.principle of indemnity and new value insurance: in terms of ins contract, insurer agrees with insured to accept value or price of a new thing of similar description to the object of the risk as the basis for compensating the insured.

- cost of replacement expressly provided in contract accepted in English law

- reconcilable with indemnity principle

Basis of capital ins

39. interests that may be insured:

- unlimited interest a person has in his own life, health of mind, body and limbs, and the moral or emotional interest a person has in the life health and body of spouse.

- fiancée, negative interest (not living beyond certain age), unborn child, person against whom one has right of support
- English law- third person only up to extent of pecuniary interest

42. purpose and basis of capital ins:

- purpose: to provide insured with capital to aid in overcoming the prejudice or harm resulting from the happening of the insured event, and as satisfaction or consolation for the loss or impairment of a personal interest caused by the occurrence of the peril

- nature and extent of harm resulting from event depends on nature of interests open to insurance under contract of capital ins

- no proper market value placed on abstract and fundamental  personal interests

- may therefore insure for any amount unless legislature places ceiling

- also express or tacit contractual satisfaction/ consolation for loss

48. distinction between insurance and wagers by means of adapted indemnity theory
- adapted indemnity theory= allows for indemnity and capital ins

- contracts of ins have as purpose indemnification /consolation/ satisfaction of insured, whilst wager not based on indemnity

- insurer undertakes to indemnify insured for patrimonial or non-patrimonial loss on happening of uncertain event, gambler undertakes to pay on happening of uncertain event without reference to loss

- ins contract still contract of chance but proper contract enforceable

Ch 3. Object of insurance: Insurable interest

General 
51. significance of object of ins:

- that object that the insured wished to protect against perils

- aka subject matter of ins

- no claim without there being an object insured in existence at time of occurrence of the peril insured against

52. insurable interest as object of ins: if insured had no interest at time of event, cannot suffer damage
- if loss due to event, had pecuniary interest

-insurable interest generic term covering the divergent concepts that can be the object of insurance

53. object of insurance distinguished from object of risk:

- object of insurance not thing but an interest that insured wants to protect with insurance

- the physical object in reference of which contract is concluded is object of risk

- object of risk directly exposed to peril

56. relation between patrimonial loss or damage and insurable interest

-  one approach is to equate id quod interest with insurable interest

- alternative approach is to not see ins int as negative difference between two patrimonial positions, but relation of value between the insured and the object of his interest which existed even before the happening of the event insured against (type of asset)
57. historical dev of concept of ins intr
- dates from before modern ins, became clear that not only owners had insurable interest in object

- modern def of ins intr= interest in non-occurrence of event; since some forms of ins no object eg liability ins

58. rights and liabilities as insurable interests

- ins intr will exist where in all circs where insured suffers loss or damage through loss or diminution of a proprietary right or where he incurs legal liability
- real rights, immaterial property rights, personal rights with monetary value

- unaffected by reversion, conditions or possible termination, these burdens only affect the value of the insurable interest

59. legal basis of ins intr in English law
- positive expectancies cannot be insured with some exceptions eg profits expected after conclusion of contract, but liabilities expected may be freely insured against

60 liberalisation of ins intr
· The above approach not followed in SA

· Littlejohn : if the insured can show that he stands to lose something of an appreciable commercial value by the destruction of the thing insured, then even though he has neither a ius in re or a ius ad rem  to the thing insured his interest will be an insurable one.
· Phillips : real question is whether contract is unenforceable wager

· Refrigerated trucking: owner of vehicle had ins intr in contingent liability of his authorised driver

                                  : an ins intr is an economic interest which relates to the risk which a person runs in respect of a thing which if damaged or destroyed   will cause him to suffer an economic loss . does not matter whether he personally has rights in respect of that article, whether event happens to him personally, or whether the rights are those of someone to whom he stands in such a relationship that despite the fact that he has no personal rights in respect of that article, or that the event does not affect him personally, he will nevertheless be worse off if the object is damaged or destroyed or if the event happens.
64. time when interest required:

- must exist at time of materialisation of the peril

67. insuring specific future interest
- contract subject to coming into being of this specific expected interest
- express or tacit suspensive condition

- premium restored if fails

68. insuring an ascertainable interest
- not required to insure eo nomine

- agree to insure against loss in case of happening of certain event. Need not specify object

- object not ascertained, only interest

- if no proper ins intr, insurer incurs no liability

69. loss of interest prior to occurrence of peril where an ascertainable interest is insured:
- insured cannot claim indemnification in respect of interest lost, better protection than if ascertained interest insured
70. change of interest
- may be increase decrease, suggested that in case of insurance of specific interest, liability of insurer should not be excluded if nature of interest not affected

- if change in nature of object that was specifically insured, contract comes to end.

- if ascertainable interest insured, insured may claim on any interest at time of loss, whether or not this interest existed at time of contract. Only amount affected

71. transfer of interest
- ins contract=personal contract

- right to claim indemnity does not as rule follow transfer unless contract provides otherwise, eg bearer insured

- N A in cases of death, insolvency, marriage in COP where right vests in executor, trustee and spouse

- cannot be ceded if insured object of interest transferred

- can be novated- all parties agree

Examples of interests insurable under indemnity insurance

72. interest of a buyer in the property bought

- not yet owner has personal right to claim delivery of the property
- primary interest= if property bought is damaged as result of event insured against, insured suffers loss because value of his right to claim delivery is reduced

- if risk with seller, damage may excuse buyer from paying price, favourable consequence, deducted from loss; not if price already paid and irrecoverable

- buyer may have interest based on possession- instalment sale

- consequential loss is ins intr eg liability to third party on breach of contract

73. interest of creditor in property of debtor
- no interest, unsecured cred can not insure property of his debtor

- If necessary connection established between damage to debtors property and creditors loss, should be no objection to creditor taking out ins
74. Interest of insolvent in sequestrated property
- insolvent and trustee ins intr in estate, proceeds from claims fall into insolvent estate
75. interest of lessee in leased property
- various insurable interests: contingent liability for damage to property, based on fault or contract=interest to full value of property

                                      :lessee obtains personal right for possession of property, and sometimes real right; if lessee prevented from exercising possessory right  by occurrence of event, primary loss will be locked in such rights, may suffer other losses

                                     : if property leased for business infringement of right of occupation may affect profits; ins intr must be named eo nomine

                                    :contract clause may compel lessee to insure, if in own name lessor no claim to indemnity or that funds be used for reinstatement; may insure in lessors name or jointly
76. interest of mortgagee and pledgee in encumbered property
- real right supports ins intr to full value

- also holder of notarial bond over specific movable property and pledge

77. interest of owner of insured vehicle in liability of authorised driver

- refrigerated trucking

78. interest of partner in partnership property
- partner may insure partnership property for own benfit

- interest arises from co-ownership, limited to value of share; loss of expected profits; liability for debts of partnership

-interest retained despite dissolution of partnership 

79. interest of possessor in property he possesses
- proprietary or full interest: owner and bona fide possessor

- contingent interest:  interest of someone subject to liability in respect of property, lessee, usufructuary, borrower, seller, pledge

- possessory interest: use and enjoyment of property; lawful possessors; lessee, buyers, borrowers
80. interest of seller in property sold
- once contract fully performed by both parties possibility of loss to seller remote
- seller retains ins intr as merx may be destroyed or sale cancelled and property destroyed with loss to seller

- usually interest of person who has sold property is outstanding purchase price, but depends; might have transferred ownership before price paid, then in poor position of ordinary unsecured creditor

- risk with seller- retains interest of owner if merx destroyed, also dissolves sale and no right to claim price and might lose profit
- risk with buyer- seller interest retained until destruction of merx, as merx can be retained as security for payment; this interest will extend to market value of merx up to amount of purchase price, upon destruction seller can still claim purchase price.
- if seller to blame for destruction of merx, liable to buyer for full value of merx, which is his ins intr

- seller may not retain purchase price and insurance money- subrogation

81. interest of shareholder in property of company
- ins intr in assets of company, flows from his personal right as shareholder

82. interest of person in property of spouse
- littlejohn

- phillips

Insurable interest as object of capital insurance

83. Insurable interest as the object of capital insurance in English law
- illegal if without ins intr
- non-pecuniary (3- intr of person in own life, health and limbs; man in person of wife and wife in person of husband) and pecuniary intr

84. time intr exist in English law
- conclusion of contract

85. necessity of ins intr for capital ins in SA law
- as in indemnity insurance, the insured’s insurable interest serves not as requirement for validity of contract but rather as object of insurance

86. nature and scope of insurable interest as object of contract of capital insurance in SA law
- purpose is to protect insured against non-patrimonial loss; interest eligible if loss or impairment causes hardship such as distress, pain, loneliness

- imperfect compensation or consolation

- death, overly long life, bodily integrity, physical and mental health, spouse

- if third party, consent first obtained 

87.  time when interest must exist in SA law
- time of conclusion of contract, insurance not affected when interest falls away

Examples of interests insurable under capital insurance

88. interest in own person
- unlimited= any amount and can claim all amounts from different insurers
-death, survival, body, limbs, physical and mental health

- endowment or annuity or accident ins

89. interest in person of husband and wife
- same as own person.

90. interest in a cohabitant
- factual interest but not in law, may change due to public policy

91. interest in fiancé
- such interst may exist

92. interest in life of parent or child
-  close relationship of affection and common law right of support
- parents, grandparents, siblings

- unborn child or minor under 14= interest limited to certain amount

93. interest of creditor in life of debtor
- up to amount of debt and interest due

 94.interest in employee or employer
- to actuarial value of future salary

- up to value of employees services for period he is legally obliged to serve

95. interest in a partner
- where partners are obliged to buy each other out on the death of one of them

- nature of relationship between partners founds unlimited non-patrimonial interest

Ch 4 Essentials of a contract of insurance

96. meaning of essentials
- contract classified as certain type due to essentialia / characteristic terms
97. importance of def of contract of insurance
- distinguish between insurance and wager as both are aleatory contracts

- distinguish between ins contract and contr of suretyship

- to determine if rule of ins law applies to contract

- common law concept of ins important for purposes of legislation; eg insurance not defined in act

98. historical background
- RD: transfer of risk that threatens patrimony, but life insurance known

99. case law and legislation
- lake v reinsurance corp
- principle of patrimonial indemnity emphasised, 

- leg does not define ins contract

100. defining contract of insurance
- contract to compensate the insured for a patrimonial loss proximately caused by the uncertain event insured against or contract to satisfy the insured for a non-patrimonial loss consequent upon the happening of the event insured against

- loss defined by law but parties some freedom to define

- compensation may be partial total direct indirect

- satisfaction by way of sum fixed by parties

- premium payable: undertaking, agreement or condition

- express or tacit terms of ins contract: that  insurer will compensate or satisfy the insured for patrimonial or non-patrimonial loss

                                          : that insured will pay premium or term that makes contract dependent on payment of premium

                                          : term that makes insurer’s oblig dependent on occurrence of uncertain or unplanned event

101. doctrine of insurable interest in relation to essentials of ins contract
- doctr= insured must have interest in non-occurrence of uncertain event qualifying insurers performance
-  see below

Insurable interest: an essential of insurance?

102. origin of doctrine of interest
- lex merc- English common law – technical concept of ins interes

- to distinguish ins and wager

103. ins interest in RD law
- interest, but non-technical as in sense of interest in protecting oneself against loss

111. difference between terms of indemnity ins and wager
- ins contract contains specific indemnity claue, wager enforceable even if no loss suffered

114. diffs between capital ins contract and wager
- satisfaction of a non-patrimonial loss, wager paid even if no loss
Nature of insurers performance

115. an undertaking to deliver
-indemnity : uncertain event = suspensive condition, on fulfilment of condition, insurer’s performance is to pay sum of money or render service

- capital: uncertain event =suspensive condition or dies certus an incertus quando, insurer performs by payment of money or render service

- perfotmance not continueing one of bearing risk from conclusion of contract to happening of event 

116 direct and indirect compensation
- Indirect= payment in money 

- Direct= reinstatement, services, 
-term that compensation be at discretion of other party not ins contract- must sound in money

- ascertainable performance: limit is sum insured in unvalued policies, and total value in valued policies
117. forms of satisfaction by capital insurer
- money or service

- specified amounts or periodical payments of specified amounts 

Insurer’s obligation a principal obligation

118. similarities between ins and suretyship
- contract of suretyship may secure payment of money, completion of contract or fidelity of an employee; these may involve creditor in loss and may be insured

- suretyship and insurance are dependent on happening of uncertain event, both aim at providing indemnity to the exclusion of profit

- some rules similar, eg right to claim contribution, right to demand cession of action, subrogation

119. purpose of distinguishing between suretyship and ins 

- surety contract must be in writing

- surety entitled to sue in own name, before ins allowed to sue in insured’s name unless cession but after rand mutual own name

-  guarantee policy also covers suretyship if consideration given
- insurer may not without approval of registrar give security in relation to obligation between persons, incl suretyship and personal security

120. insurer undertakes principal and not accessory debt
- principal debt- insurer undertakes to fulfil own debt not another’s

- accessory contract- surety yndertakes to fulfil debt of another
A term that the insured will pay a premium or a term making the contract dependent on payment as an essential of insurance
121. term that insured will pay premium as essential in case of bilateral ins
- english law premium essential as part of valuable consideration, no place in SA law

-undertaking to pay premium not requirement for validity of ins contr 

- traditionally, ins contract bilateral, reciprocal: compensate in exchange for premium, but modern ins contr unilateral, no duty on insured to pay premium. Other methods to ensure insurer receives premium 

122. term making contract dependent on payment of premium in unilateral ins contracts
a. That parties agree insurer will compensate subject to occurrence of event and payment of premium: payment is precedent condition or suspensive condition to liability
· No counter obligation on insured, insurer no right to claim premiums

· No breach if premium not paid, but no compensation either

b. Term that no contract comes into being unless premium paid

· No oblig to pay premium

c. Term that if premium (second and subsequent) not paid, contract comes to end without insurer having to make election whether or not to terminate

· Negative resolutive condition attached to contract that dissolves contract if no premium paid

123. Rationale for premium
- premium characteristic of ins because it relates to spreading of risk over exposed population, each pays proportionate share
- not ins if cover free of charge, but donation

-cover may arise from contract in favour of third party where third party does not pay premiums

124. nature of premium
- sum of money
A term making the insurer’s oblig subject to an uncertain event as an essential of insurance

125. quality of uncertainty

- insurer performs if event occurs, event dependent on peril or hazard; possibility that peril will cause harm = risk
- every true contract of ins depends on element of uncertainty  must be embodied by term; susp cond/ dies certus incertus quando 
126. insurance lost or not lost

- clause covers loss which had already occurred unknown to parties
- supposition

- effect of clause is to antedate contract
127. insurance against events that are certain

- inherent vice, wear and tear- not insurable
-may insure uncertainty of whether something will break down during ins contract period, eg geyser and damage eg rotting meat because of freezer broken
128. absence of control by insurer over event

- ? rationale
129.object of risk

- insured’s interest embodied in object of risk, particular object eg house or just not incurring liability eg third party or construction site or professional indemnity; or particular person in capital security
- not confuse with object of insurance (interest insured in terms of the contract)
130. bearing of risk purpose of COI
- insured relieved of risk of loss or impairment of an interest he has or may acquire before occurrence of peril insured against

- risk clause will not transform service contract into ins contract; pension clause in employment contract part thereof not ins

Ch 5 Formation of an insurance contract

Ordinary insurance
131 general principles
· Basis of contractual liability is agreement/ actual consensus

· If not consensus reasonable reliance (reliance theory )/ constructive consensus

· Estoppel

· To qualify as contract of insurance= essentials of ins contr

· For valid contract to come into existence consensus on all terms of contract each one of them regards as 

non-severable part of contract

· Usually contract on usual terms of insurer

· Interim insurance granted as separate contract while negotiating

· Agents sometimes conclude contracts, acts and intention of agent considered in whether contract has come into existence
132.parties
- 2 parties, insurer and insured

- insured is first holder, subsequent holders in position of cessionaries

- beneficiary in terms of contract in favour of third party

- third party in capital ins aka life insured with no rights to insurance

- parties may be represented by intermediaries
133. offer
- insurers invite public to make offer

- printed form issued by insurer and completed by proposer

- little bargaining, only matters such as amount, period and special circs of ins

- proposer may request deletions/additions to standard contract as endorsements

- only reference to standard terms of insurer in contract, binding

- proposal form also written representations (answers to questions put), generally required to warrant truth of answers

- proposal inc into formal contract by reference

-consent may be achieved by  tendering premium, renewal also by tendering premium

- proposal form must be authorised by prospective insured, issued policy may then constitute offer
- counteroffer

- insurer makes offer in case of interim and coupon insurance
134. acceptance
- express or tacit statement of intention by which offeree signifies unconditional assent to offeror
- insurer as offeree accepts offer by giving out policy, sometimes with cover letter saying proposal accepted

- demand and receipt of premium may operate as acceptance

-policy with different terms from those proposed may be rectified, be counteroffer, or on payment of premium give rise to liability

- counteroffer rejected by return of policy

-if mail authorised, agreement once policy mailed
135 renewal and revival
· By mutual agreement, no right to renewal
· Each renewal new contract with fresh duty to disclose

· Difference between renewal and continuation (life ins), depends on terms of contract
· Reinstatement by agreement if lapses due to eg non-payment of premiums

· Reinstatement is new contract

· Revival –life ins policies

· Renewal governed by usual rules of formation

· Insurer sends offer bwo renewal notice, or may accept offer of insured by accepting premium
· Terms of new contract may differ, insure must give notice if terms differ significantly
136. stamp duty
- long term policies
- person who executes must stamp instrument

- offence if not stamped in one month

- stamping not required for validity, but may not be produced for any purpose eg evidence in court
137. VAT

- payable on policies, not long-term ins

Interim insurance
138. purpose
- protects proposed insured while policy finalised
139. nature
- fully-fledged contract of insurance for limited duration; temporary policy
- insured must observe good faith, contract must comply w req of valid contract

- separate contract w own terms, if claim arises in currency of interim contract, claim considered ito interim contract

- does not compel granting or acceptance of permanent cover

- contract embodied in cover note, sometimes embodied in reminder to renew
- cover note not regarded as policy, but def in act wide enough to incl cover notes
140. formation of contract
- by issueing of cover note, may constitute offer or acceptance

- if offer by insurer, acceptance through taking delivery of note/ premium payment
- interim insurance may also be granted informally or verbally

- if granted by insurance brokers or agents, must have ostensible authority to conclude insurance; authority to conclude interim ins more readily inferred that permanent ins
141. premium
- prospective insured usually pays deposit, if final cover granted, deposit goes toward final cover. 

- if final cover refused, deposit returned with or without deduction to cover interim period.

- insurer may have interim rate

- offer to take out permanent cover sufficient premium for interim cover?
142.contents and duration of contract

- Terms of temporary and final contracts established same way.
- cover note may express terms but usual terms usually incorporated

- express provision made for duration, eg 4 months from X date,  subject to express condition that it will end upon refusal of offer or that insurer may cancel at will
- lapses automatically at end of duration

- if no duration, until insurer accepts or rejects application for final policy.

- final policy does not supersede cover note as regards period prior to final cover

Ch 6 requirements for valid contract of insurance

147. necessity for and effect of requirements
- agreement to create rights and obligations gives rise to them only if agreement meets certain general requirements laid down by law

- if not, contract void

- agreement, capacity to act, lawfulness, performance possible, performance certain/ ascertainable, formalities complied with
Capacity to act

148. capacity of minors to conclude and deal with policies

- over 18
 Lawfulness

 149. when is a contract of ins unlawful

- when prohibited by common law or legislation
- common law- if against public policy or good morals; runs counter to interests of community or social or economic expedience
- not if merely unfair

- law-may relate to conclusion, performance, purpose or execution
150. time when unlawfulness must be determined

- time of conclusion of contract

- restraint of trade clauses best determined at time of enforcement        
151. severance

- irreprehensible contract may be saved from invalidity by severing offending parts
- is contract divisible, does remaining part reflect purpose of contract
152. consequences of illegality

- punishable offence contract prohibited without rendering it invalid- conclusion of contract illegal
- wagers unlawful but create natural obligations
- voidness- contract creates no rights and obl

- illegal contract cannot be enforced, even if parties unaware of illegality

- performance rendered in terms of illegal contract recovered with rei vindication; condictio ob turpem vel iniustam causam subject to par delictum rule
153. aleatory nature of insurance

- contract of chance = bilateral contract ito which either the oblig of both parties are subject to opposite conditions, or only one party’s obligation is subject to a condition
- against interests of community
154. public policy and ins as contract of chance

- ins and wager differ in respective bases
- ins respectable method to spread risk

- risk computed on scientific rather than arbitrary basis- duty on insured to disclose all material facts before conclusion of contract, enforceable
- certain insurance rights protected by law, some insurances compulsory
- contract lawful? Are purpose and effect inimical to interests of community?
155. effect on ins if wagers become enforceable

- public opinion change
- still difference between ins and wager

- might be more freedom to define loss or damage, but if to extent that becomes cloaked wager (wager policy) might be enforceable but without normal consequence of proper ins eg subrogation

- capital ins on third parties will likely remain against public policy
Contracts contrary to common law

159. contracts with enemy

- contract concluded before war dissolved by war, but if loss before hostilities, claim suspended
160. unlawful performance

- ins perf is in money so illegal if contravention of currency laws
161. unlawful purpose

- ins agreement that facilitates crime or heinous wrong
- if both parties harbour same purpose; even if unaware of illegality

- insured’s crime: does contract cover event?; is coverage against public policy?; 

- insurance making provision for cover if insured incurred liability for fraud unlawful, also house used as brothel

- cover for motor accident caused by reckless driving not unlawful

Contracts contrary to statute
162. contracts contrary to ins legislation

- must be registered for ins business
- limited policy benefits under life policy or assistance policy in event of death of unborn child or minor up to 6 (R10 000) 6- 14-(R30 000)
163.validity of contracts contrary to ins legislation

- lta and sta provide that policy will not be void merely because a provision of law, inc the relevant act itself has been contravened or not complied with

- provision made in ss for cancellation of policy issued by a person who was not entitled to conclude insurance
164. invalidity of certain contractual terms

- certain invalid clauses regarded as pro non scripto
165. contracts contrary to BOR

- invalid
- nb equality clause, none of listed grounds of discrimination may be taken into account to assess risk unless it can be limited ito BOR

- terms of contract interpreted with spirit of BOR

- PEPUDA : ins- refusing policy on grounds; discrimination in provision of benefits ,services;  HIV

- pension fund- unfairly excluding or discriminating
Performance must be possible
166. Applicability of requirement to ins

- payment of money generic performance, cannot become impossible
-if reinstatement not possible, money
167. impossibility of a condition precedent

- object of risk destroyed prior to conclusion of contract or after conclusion by cause not covered in policy
- initial impossibility- no obl created; subsequent impossibility- obl terminated prematurely
Performance must be certain or ascertainable

168. certainty of the premium

- Upon conclusion of contract precise amount of premium determined or agree on proper standard for its determination
- proper standard could be usual rate, market rate, percentage of value of goods, provision that premium increased annually for inflation

- insurer might be able to determine premium in accordance with good faith

- may be paid in instalments, periodically and revised if agreement on method of revision
169. certainty of insurers performance

- undertaking to pay compensation or satisfaction or annuity
Formalities 
170. formalities req by law

- not writing
- short term policy must comply with certain prescriptions in regulations

- long term policy benefits suspended until first or only premium paid or arrangements made for payment

171. formalities imposed by parties

- parties may lay down any formalities they desire
- writing, premium paid, policy delivered, 

- time limits in which to renew short term contract, (also provision for statutory period of grace in long and short term contracts). 
- when premium to be paid: for validity of contract or suspensive condition

Ch7 Misrepresentation

Good faith 

172. the emerging doctrine of good faith
- In SA and RD law all contracts of good faith

- doctrine based on considerations of public policy, community’s sense of fairness justice and good morals, encompass constitutional values, 

- negotiations, conclusion, performance and enforcement
173. utmost good faith
- close relationships eg partners, agents, mandates, surety
- concept rejected in Mutual and Federal ins co v Oudtshoorn municipality

- English concept, good faith doesn’t have degrees
174. good faith and the ins contract

 - duty of good faith attaches to both parties for duration of contract, all types of ins
175. pre-contractual good faith

- NB during negotiations and has close relationship with disclosure
- principle underlying good faith is that either party may avoid the contract of ins if the other party has positively misrepresented a fact

- insurer has right to receive correct and complete information about material facts relating to risk ito contract

- duty on proposer to be honest, straightforward and accurate about facts and make full disclosure

- duty of disclosure justified by fact that insurer requires said info to project risk on scientific basis and base decision to accept risk thereon; relevant info exclusively within knowledge of insured; insurer itself unaware of or unsble to obtain info
- requirement of good faith and duty to disclose part of law of misrepresentation, therefore no distinction drawn between liability for misrepresentation and liability for breach of good faith
176. good faith during existence of contract

 - is insurer entitled to avoid the contract if fraudulent claim?
- usually regulated by term in contract, else common law

- RD law- insurer not liable for unfounded or exaggerated part of claim, but remains liable for valid part of exaggerated claim or full valid claim merely accompanied by fraudulent means

- punishment is for criminal law

- requirement for good faith would be because insurer not in good position to dispute validity or extent of claim

- term that insured forfeits all benefits due if fraud probably not enforceable

- condictio endibiti to reclaim amount paid for fraudulent claim, or damages in delict
- no case law whether good faith continues during contract entitling insurer to avoid contract if breach of good faith, but other remedies actually suffice.
177. good faith and renewal of contract

- renewal is new contract after prev one expired through effluxion of time

-  duty of good faith attaches to new contract, action based on misrepresentation rests on ordinary pre-contractual duty
178. insurer’s duty of good faith

- pre-contractual breach: inaccurate statement about nature or cost of insurance in advertisement or proposal to insured may be pos misrep
-neg misrep= not disclosing material fact to proposer

- breach during contract: wilful reliance on technical defences to avoid paying claim, or wilful delay of payment

- conduct of agents or employees

-proposer may claim damages or costs awarded

Nature and elements

179.delictual nature of misrepresentation

- mirepresentation= delict, must comply with req
- act/conduct, wrongfulness, detrimental result caused by act, fault 
180. act or conduct

- representation made by one of parties,
- if third party made rep, redress from that party

-commissio/ ommissio
181. wrongfulness

- if contrary to legal convictions of community
- if misrepresentation was false or inaccurate, and the person was misled by it, and related to material fact
182. detrimental result / damage

- that party concluded contract at all or on particular terms
- can claim damage if proves it
183 causation

· Representation must have induced contract
184. fault

- plaintiff who wishes to establish delictual liability must prove fault
- if only wishes to avoid contract without claiming damages, pre-contractual representation may be actionable even if representation not accompanied by fault
185. misrepresentation and breach of warranty

-misrep=delict; breach of warranty= breach of contract

-if representation warranted in contract, amounts to misrepresentation and breach 
Positive misrepresentation

186. nature

- pre-contractual statement of fact
- act or statement must be wrongful, may be accompanied by fault, and induced other party to enter into contract or agree to specific terms
187. positive act or commission

- statement or act, orally or in writing
Wrongfulness

188. statements of facts and opinions

- representation gives rise to liability if statement of fact, not opinion
- however, opinion may contain statement of fact and should be actionable
-same considerations apply to speculations, estimates, predictions

- no actionable representation concerning facts of the future
189.statements of fact and statements of law

- representation of law is not statement of fact and not actionable as misrepresentation
- distinction between representation of law and conclusion of law stated as fact

- representation of law/ personal conclusion of law= opinion

- conclusion of law stated as fact= statement that certain state of the law does apply to that point

-many statements of fact require prior conclusions of law eg proposer is owner of certain property
190. false or inaccurate statements

- statements may be completely false or substantially inaccurate
- failure to state all material facts in an answer may be positive and negative misrepresentation

- misstatements of trivial facts do not affect assessment of risk and are not considered wrongful
- ambiguous questions- contra proferentum rule

- if proposers answers consistently contradictory and insurer still issues policy, considered to waive remedies or not misled by them
191. misrep and renewal of contract

- in absence of agreement to contrary, the original proposal form and the answers given to the questions posed in it once more forms basis of new contract
 -an insured who fails to amend an answer which has become incorrect since first contract, makes a wrongful, positive misrepresentation

Negative misrepresentation

192. nature

-omission to disclose facts during pre-contractual neg whereby other party induced to enter into contract

-  failure to remove existing wrong impression
- active concealment or inadvertent non-disclosure

- req for pos and neg misrepresentations same

Scope of duty to disclose

193. general

-omission is wrongful if duty resting on party to act positively
- duty to act positively if reasonable acc to legal convictions of community

-wrongful if relates to material facts and other party misled thereby

- in ins contracts duty to disclose correlative to right of disclosure
194.knowledge of the representor

- disclose facts already in knowledge, not obliged to collect info
- mutual & federal ins co v oudtshoorn municipality- constructive(derived by inference)  knowledge: ? unreasonably widens concept

- opinions, rumour may be facts within knowledge even if untrue, must be disclosed

- knowledge of facts of info which may have to be disclosed not confused with knowledge of existence of duty to disclose, or knowledge of materiality of those facts

195. limitation in particular circs

- some facts in principle material but do not fall under duty to disclose: facts which other party knows
                                         :facts which other party is presumed to know

                                          : facts which tend to diminish risk

                                         : material facts which are covered by express or implied warranty

                                        :material facts of which proposer has no knowledge

                                         : material facts of which information has been waived by insurer

· Waiver by insurer to further info may be express by stating in contract that no more info than certain questions needed or inferred by certain set of questions ; or questions may be to remind proposer of other relevant facts which must be disclosed

· Materiality objective- based neither on opinion of insurer or insured
196. duration

  - duty of disclosure comes to end on conclusion of contract, unless term in contract that insurer must be informed of facts which affect risk.
Aspects of specific elements

197. materiality and wrongfulness

- misrep of immaterial facts not actionable
- materiality related to wrongfulness, inducement to causation

- intentional misrep wrongful if relates to material facts

- materiality refers to nature of the facts or info incorrectly presented or not disclosed, if the facts are material, the conduct of the party not disclosing is wrongful

Test for and proof of materiality

198 introduction

-objective test: facts are material if they are of such a nature that knowledge of the facts, objectively seen, probably influence a representee in deciding whether to conclude the contract and on what terms to do so

- facts which insurer will accept risk on and on what terms and premium

- reasonable proposer or reasonable insurer?- single combined test for materiality would be whether acc to reasonable person in the particular position of the proposer for insurance, would consider that the facts would influence the decision of the reasonable insurer when assessing risk or premium.
- mutual and federal v oudtshoorn municipality- reasonable person
199. the reasonable person test

- M&F v Oudtshoorn municip: reasonable person test as above; best expressed as referring to those facts which are objectively and reasonable related to an insurers decision when all the circs of the case are taken into account, not confuse reasonable person with negligence test
- objective and unrelated to parties
200. a different test for positive misrepresentations?

-  M&F was wrt neg misrep, nothing to suggest not pos misrep also, except perhaps s 59 LTIA and s 53 STIA
- provision requires that for reliance on breach of warranty the untrue representation made to insurer must be of such a nature that it is likely to have materially affected the assessment of risk

-provision amended, see SG p 44

- Pillay v SA national life ins:legislation merely altered common law by requiring materiality

- Qilingile: M&F applied where failure of common law duty to disclose facts; not misrep representation was vouched for bwo warranty; likely to have materially affected the assessment of risk; subjective test of insurers reaction, applies where insurer wants to avoid contract for insured’s misrepresentation and where he warranted his misrep to be true
- criticism of Q: test biased, not distinguish between test for materiality(wrongfulness) and inducement (causation); renders distinction between pos and neg misrep crucial 

- Clifford v commercial union 

-De Waal SCA attempts to reconcile tests
201. proof of materiality

-burden of proof on party alleging misrep
- evidence may be led as to the materiality of facts
202. examples of material facts
-facts indicative of an exceptional exposure to risk eg dangerous hobby, geographical location of object of risk

- facts concerning proposer’s previous record of insurance proposals eg declined or lapsed
- subjective circs affecting risk may be material eg business or financial integrity (moral risk)

- proposer’s interest does not normally affect risk, but if it does affect risk or premium then it is material

- facts affecting subrogation or salvage sometimes material
Other aspects

203. inducement

- representation actionable if induced party to enter into contract or on terms he would not have agreed to
- test for causal nexus (sine qua ) factual legal cause

- need not be sole cause but contributing cause

- extent of liability determined by legal causation

- not confuse materiality and inducement
204. fault

-misrepresentaion actionable if accompanied by fault;  no distinction between fraudulent (intentional/ negligent) and innocent misrepresentation
- remedies differ for fraudulent and innocent misrep

Remedies

205. introduction

-ins: ordinary remedies available to person who has concluded a contracton the basis of misrep
206. rescission 

- fraudulent or innocent misrep makes contract voidable
- representee may elect to rescind and institute claim for restitution or uphold contract

- view has been expressed that insurer should be confined to lesser remdy than rescission
- make election within reasonable time,

- decision to avoid contract made by representee, court order cancelling contract not required

- election effective once representor informed of rescission, by letter or summons

- election final

- restitution- parties placed in position they occupied physically and legally before the misrep, but does not mean contract never existed

- return of premium? –consequence of restitution, but not prerequisite to rescission
207. damages
- may recover damage if he can prove culpable misrepresentation

- insurers prefer rescission, but abiding by contract and claiming damages may be more equitable

Ch 8 Contents and interpretation of an insurance contract
Proving contract and its terms

210. copy of a policy
-long-term insurers: must provide summary of certain particulars of conclusion or variation of certain long-term policies within certain time; policyholder may request free copy of policy

- short-term insurers must provide person who entered into contract with copy of document that embodies contract; copy of policy on fee payable within certain time
- if policy cannot be produced and third party may have acquired interest in policy, court may require indemnity from claimant and issue rule nisi as to why insurer should not be ordered to pay out
Rectification of contract
211. Purpose and effect of rectification
- if policy interpreted acc to parol evidence rule does not reflect intention of parties, rectification may be invoked
- provision may exclude rectification

- third parties may not be prejudiced by rectification
212 requirements
· Party claiming rectification must prove that contract does not express sustained common intention of parties due to error or mistake
· Rectification may be claimed in spite of delay, but difficult to convince court

· Estoppel by insurer

 Terms of the contract

215 the principle of good faith as a source and corrective of contractual terms

-equity fairness justice
- principles relating to good faith are basis for reforming existing naturalia and developing new naturalia

-public policy
Interpretation in ins contracts

225 ambiguity remaining after applying primary rules

· If words can be made to bear more than one meaning and if different meanings assigned to them would result in different interpretations; or if language is open to two or more equally plausible constructions- see below
231 eiusdem generis rule

· If general words or terms are used in association with specific words or terms which are species of a particular genus or class, the meaning of the general words or terms should be restricted to that same class.
· Application of EG rule expressly excluded by “and in particular, but without prejudice to the foregoing generality”  or “the foregoing specific clauses not being intended to limit the following general clause” or “this clause not to be interpreted EG”
235 contra proferentum rule

· A contract and its terms must be interpreted  against the constructing party by which or on behalf of which it was formulated if doubt remains.
· Quod minimum- terms interpreted to give lightest burden, if both applies, contra proferentum prevails
· Last resort
238 extrinsic evidence
· Parol evidence rule: a document expressing a juristic act becomes the sole evidence of the transaction and no further outside evidence may be adduced to contradict its terms
· Sometimes extrinsic evidence allowed, these instances fall outside scope of parol evidence rule

· Extrinsic evidence to interpret words allowed; clarifies special or technical words

· Object of interpretation- determine intention of parties

Ch 9 nature and operation of obligations arising from an insurance contract

Parties to obligations

258. introduction

- insurer; insured/assured

- in favour of third party
- general rules of co-debtors and co-cred

259 multiplicity of insured
-undivided interest may be insured by interested persons in single joint transaction eg married ICOP, co-owners
- co-creditorship if only one performance due by insurer

- common co-creditorship if performance by insurer to all jointly, no single cred may act 

- joint and several cred- each insured or all jointly may for full performance by insurer

- more often, each interested person insure their interest in object of risk by concluding joint ins contract with each other, several performances due by insurer. Each insured entitled to separate performance from insurer.

Chapter 10 Risk
Introduction

261. general nature

-risk= possibility of undesirable change or harm caused by uncertain circumstances (perils)
262 possibility of harm- general

· Existence of risk and transfer from exposed person basis of ins contract
· Patrimonial or non-patrimonial harm

· Peril= facts or circumstances that cause such harm
263 objective and subjective possibility of harm
-harm must be objectively possible

- subjective – requires conclusion by a person that as to whether specific harm will occur

- actual occurrence, time of occ, extent of harm- if any one of 3 uncertain, there is risk

 -lost or not lost- eg of where parties believe occ of harm is uncertain
- usually tacit agreement that risk described in contract exists and possibility of harm not yet materialised
- retroactive cover- if insured knew harm had already occurred, insurer not liable as no risk can be transferred
264 fortuitousness and risk, the risk-bearer’s control over the risk
· Fortuitousness in sense of uncertainty part of risk, but in sense that occurrence must be entirely outside control of parties not element of risk
·  Insured may insure against harmful effects of own acts, similarly occurrence need not entirely be out of control of insurer 

·  Distinction between ins contracts and other contracts w speculative element eg contract of sale, rendering of service containing warranties.

· Is undertaking to cover risk an independent undertaking? If independent undertaking w separate part premium and counterperformance divisable, then contract of ins and other type of contract eg sale. If not divisable and principal object is ins, = ins contract, if principal object something else, =other type of contract

· Need for distinction- regulation by regulatory authorities and application of rules relating to ins contracts in particular 

 Description
265 general

· Parties must decide about full extent of harm and possibility that harm will materialise- insurer for risk transfer and premium, insured for economy
· The risk which is transferred must be identified and described in that contract- insurer’s eventual performance and extent of performance related to and dependent on this description
266 the event insured against

-insurer duty to perform subject to materialisation of risk described with ref to object of risk, peril which may cause harm, circumstances affecting risk, qualifications as to time and place, qualifications as to extent of insurer’s liability
- materialisation of risk = event insured against = entire occurrence which will render insurer liable

267 the object of risk

· Particular risk need not be described in terms of risk object
268 peril
· Source of potential loss
· Particular peril or class of peril may be identified in contract which may cause harm when describing risk
269 circumstances affecting the risk

· Affect actual occurrence of peril and materialisation of risk.
· Indicative of peril in general, causal, favourable or unfavourable

· Risk/ peril circumstances

· Concept of risk circumstances includes peril

· Risk circs contained in terms describing and limiting risk

· Subjective risk circs=relate to personality and character of insured eg honesty, avarice, all other risk circs are objective
270 qualifications of risk and risk circumstances regarding time and place

· Time relates to duration of contract, or to specific time or period when insured covered or not covered if acting in certain way
· Place qualified where risk has to materialise
271 qualifications regarding extent of insurer’s performance

· Eg amount payable, degree of reinstatement, nature of loss, excess which insured has to bear
272 limitations and exceptions

· Determines confines of risk transferred, by limiting, qualifying, defining, or creating exceptions from risk as described

· Term stating cover for all damage from fire not from war= limiting term

· Term stating  all damage caused by fire covered, followed by term excepting from the cover fire caused by war = exception 
· An exception which is as wide as the promise and qualifies the entire promise= limitation

· Exception which excludes from operation of the promise causes which would otherwise have fallen into the promise = exception proper

· Burden of proof different see 289
275 all-risks insurance
· Wide cover, need not establish occurrence of any specific peril or causal link
· Inherent vice and wear and tear not covered, but may cover against uncertainty about moment or extent of occurrence of loss or damage from the vice or wear and tear

· Does not include intentional conduct

· Rule that term restricting insurers liability interpreted strictly

Alteration and increase

276 effect

· Event on which insured bases his claim must fall within confines of limitations and exceptions to risk
· If change in risk alters risk as described in contract, insures will not be liable eg property stolen from premises not covered (nature of risk altered)

· Some changes in risk not affect nature but increases possibility of harm- subject to agreement to contrary, insurer’s liability not affected

· Clauses inserted- insured to notify insurer in change of risk, reserving insurer’s right to cancel contract if not do so; or resolutive condition that contract terminated upon increase or alteration of risk
Causation

277. test for causation in ins context

- proof required of causal nexus between peril and loss
- intention of parties provided but contract, but in absence of provision, general approach to causation

- factual causation/ conditio sine qua non

- legal causation- extent of liability: provisions of contract, type of contract and nature of risk insured against may assist
278. proximate cause test

- insurer will be liable if fact for which claim is brought is result of a proximate cause included in the perils insured against, or that its liability will be excluded if the proximate cause was an excluded peril

- cause proximate if direct actual effective

- if causal relationship indirect and fortuitous, no legal causation

- need not be sole cause or first or last , but sufficiently closely or directly linked

- flexible test 
279. exclusion and adaptation of proximate cause test

- parties may exclude proximate cause test by extending or limiting the range of consequences for which the insurer will be liable, or by limiting or extending the range of consequences for which the insurers liability will be excluded
- words directly or indirectly used

- excl of prox cause rule does not excl operation of causation generally and link still needs to be shown between peril and loss

- prox cause rule may be adapted by requiring peril be sole cause or occur independently of other cause
280 multiple and intervening causes

· Novus actus interveniens  : if first peril excluded and second peril includedbut subsequent peril does not sever causal link, insurer not liable
· If included peril first and excluded peril follows which severs causal link, also excuse insurer

Conduct of the insured

281. general

- does conduct fall within description of risk? 
- is lawfulness of the contract affected by the inclusion of the conduct in question? (statue and common law)
- unless contract provides otherwise, risk undertaken includes materialisation of risk by conduct of insured or third party, legal position differs when conduct faultless, negligent, intentional, wrongful or unlawful
282. conduct unaccompanied by fault

- unless parties agreed to contrary, insurers liability unaffected
- eg suicide while not sane or setting house on fire while heavily intoxicated
283. negligent conduct

-included in risk even if grossly negligent or reckless conduct 
- term in contract may require reasonable precaution to avoid loss on part of insurer, to escape liability insurer then needs to prove reckless action. Not same as delictual negligence

- unlawful and wrongful claims sometimes allowed, eg motor claim after criminally reckless driving, claim in favour of third party who was affected by insured’s actions, depends on public policy
284. intentional conduct

- direct and indirect intent/ dolus eventualis not incl in risk unless agreement to contrary which is not against public policy
- conduct amounting to delict or crime not included, unless third party beneficialries affected and public policy dictates otherwise

- unlawful contracts void, may be unenforceable to extent that is contrary to public policy
285 suicide
· Suicide while sane not covered unless specific term
·  suicide clause- covered if commits suicide after certain period

· Accidental death by own conduct not exclude insurers liability

Minimising loss

286 duty to avert or minimise loss

· Common law duty/ general duty
· Contr term to take all reasonable precautions for maintenance and safety of property- not negligent but reckless behaviour required to escape liability
Duration
287. general

- specific period- short term or indefinite- long term
- defined period may specify dates, if time period stated, calculated to civil method= incl first day exclude last day
288 renewal and revival

· Ins contract that has lapsed may be reinstated, long term ins contain provision re revival on old terms, reins=new contract
· Plus old stuff on topic

Burden of proof

289. nature

- insured who brings claim has burden to prove that risk as described in contract materialised
- if risk limited, that materialised risk falls into limited risk description

- insurer to prove claim was excepted

- if clause limits risk and contains exception, insured to prove that claim fall within qualification phrase, then insurer has to prove that exempt from liability by virtue of exemption phrase
- reverse burden of proof clause places burden of insurer on insured, not contra public policy, insurer still bears evidentiary burden

- insured will sometimes have to prove a negative, eg fire not started by incendiarism, death not due to suicide, rotting veg not due to inherent vice

Ch 11 Vesting and contents of claim to indemnification or satisfaction, enforcement of claim
Indemnity insurance
290. introduction
- if event insured against occurs during currency of contract, the insurers conditional obligation to indemnify insured becomes vested

- obligation to indemnify new obligation stemming from basic oblig (to indemnify insured against loss proximately caused by perils insured against) and exists alongside basic obl

- can survive cancellation of basic obl, can be ceded, can prescribe
291. vesting of claim

- requirements: valid contract of insurance
                           : suspensive conditions must be fulfilled (particularly peril materialised)

                           : peril insured against must have occurred during currency of contract

                           : insured must have suffered loss as result of peril

                           : loss suffered must have been proximately caused by peril insured against

· Burden to prove above on insured

Concept of loss or damage

293. contents of indemnity clause

 - proving loss or damage in ins context- insured must show insurable interest;  peril adversely affected this interest
- extent of adverse affect = loss/damage

- similar to loss/damage general law of damages but concept may be extended or limited in ins contract
294. contractual exclusion of certain losses

- usually only specific losses covered- special not general concept of damage
- usually cover loss as reult of damage or destruction to extent of insured’s interest in object

- consequential loss usually excluded- must be expressly insured

295 theft and disappearance of object of risk

· Does not lose ownership but suffers damage, may claim for total loss
· Reasonable time elapsed and taken reasonable steps to recover property

· If property found before settlement, claim defeated except for damage to preoperty, if prop found after settlement, insurer retains right to salvage
297. general contractual limitations on damage

- clauses limiting compensation- limit of indemnity; contribution; average; compulsory under-insurance; excess and franchise clauses
- limit of indemnity: amount limited that is payable,= sum insured, insured cannot claim more than sum insured for all losses
- contribution clause: if double insurance one insurer cannot be held liable for more than his rateable proportion of loss

 - comp under-ins: insurer bears percentage of loss, insured not allowed to insure uninsured protion with other insurer

- excess: insured bears fixed amount of every loss

- franchise: insurer responsible only if loss is more than a certain percentage or amount, then liable for full amount
298. contractual limitation on damages in terms of an average clause

- purpose is to encourage proposers to insure full value of interest
- applies where insured is under-insured, sum insured is less than total value of interest

- insurer then only pays proportion of damage that relates to insured value

- clause: where immediately prior to its loss or damage the market value of property separately insured hereunder is greater than the sum for which such property is insured, the insured shall be deemed to be his own insurer for the difference and the company’s liability shall be limited to that sum which bears the same proportion to the amount of the loss or damage as the sum insured bears to the aforesaid value
- criticised 
Quantification of loss or damage 
299 quantification defined

· After event occurred and liability of insurer established, loss or damage translated into monetary terms
· Insured burden to prove loss

· Reinstatement does not require expression in money
300. principles of quantification

- avoid problems with reinstatement clause, new value or valued policy
- restore insured to position before event, comparison between actual value of asset before event with value immediately after event

- evaluation made at time and place of loss

- no sentiment, prospective profits or consequential loss

- whether any particular interest covered depends on terms of contract
301. market value as primary measure for quantification of unlimited interests

- full interest= owners, bona fide possessors, persons liable on destruction of property
- true value of affected interest determined:  reasonable market value
- market=not organised market, person interested in buying

- value: objective value article will fetch on market

- value by expert evidence or actual value realised on sale

- original or cost price may give indication
302. costs of repair as secondary measure for quantification of loss

- reasonable cost of restoring damaged property to previous condition
- cost of repair may not exceed actual diminution in value

304. reinstatement as secondary measure for quantification of loss

- agree that insured will be compensated on basis of cost of a replacement article
307. contractual quantification

- valued and new value for old policies
- relieves insured of proving value of object of risk, need only prove loss
Imputation of benefits

308. benefits resulting from insured event

- (collateral benefits)
- general principles of SA law
309. imputing benefits in terms of theory of difference

- all benefits causally related to event causing insured’s loss must be taken into account to compute net loss- this extreme approach not followed in law
310. current doctrine of imputation of benefits- indemnification aliunde

- concrete approach often applied instead of theory of difference
- concrete approach: loss/ damage occurs when specific asset lost or reduced in value or when liability created or increased

- using concrete approach allows courts to dev imputation of benefits doctrine not dependent on theory of difference

- benefits are not to be taken into account to determine existence of loss or damage

- benefits taken into account when determining amount of compensation

 -benefit deducted if fair and equitable
- indemnification aliunde= if benefit deducted, loss has been compensated to that extent

311. considerations of justice and fairness

- to be deductible, a benefit must be real end not prospective
- benefit must be causally related to insured event

- benefit must be in nature of partial or total substitute for interest lost

- benefit can only be taken into consideration if  together with ins money, it will make up more than is required to compensate insured in full
Capital insurance

312. general 

- no fresh oblig arising from basic obl

- may make periodic payments
313. vesting of claim 

- same as indem but loss= non-patrimonial
315. quantification of loss

- always money, fixed sum or sums
- exception may be funeral benefits
Enforcement of insured’s claim

320.clauses dealing with fraudulent claims

- clause insurer may cancel contract or all benefits forfeited in event of fraudulent claim
 -declaratory of insurer’s common law rights

- such clauses may seek to extend insurer’s common law rights, allowing him to avoid liability where at common law he would not be able to do so

- fraudulent claim may be unfounded or exaggerated

- not certain if clause forfeiting benefits fall under conventional penalties act

- cancellation of contract takes place e nunc (time of breach) not e tunc (time of inception of contract), so claims vested before fraud not affected
- burden on insurer to prove common law fraud or based on contractual provision
Ch 12 Premium

General

323. function of premium

- contract of ins not necessarily reciprocal, but no ins without premium

- premium not counterperformance, but proportionate share of risk spread across population at risk
324. requirements for premium

- certain or ascertainable amount of money
325. common terms relating to premiums

- no common law rule requiring prior payment of premium
- terms in contract: no contract comes into being before payment of premium

                                 :no liability without payment of a premium

                                  : ins will end if premium not paid by certain time

· Payment of premium may be regarded as formality for coming into being of contract

· Intend to subject duty of insurer to suspensive condition, viz payment of premium

· Intend resolutive condition, viz insurer duty expires upon no receipt of payment

· No duty to pay premium created
326. consequences where duty to pay premium created

- obligationary term
-enforceable right, failure to pay breach of contract, insurer may notify insured and resile from contract

- all cases of breach party must elect and other party informed of election even if term in contract
327. consequences where payment of premium a formality imposed by parties for validity of contract

- non-payment means no contract concluded
-no breach, no oblig, no claim and duty to disclose continues until payment
328. consequences where premium a suspensive condition for liability of insurer

- contract concluded upon acceptance of offer and duty to disclose ceases, but no cover prior to payment of premium within certain period
- if no payment, insurer’s duty falls away without need to make election
329.consequences where non-payment of premium a resolutive condition attached to duty of insurer

- continued duty of insurer dependent on payment of premium
- if failure to pay premium within certain time, insurer’s duty falls away automatically
330. legislative provisions pertaining to premiums

- ltia and stia
- receipt containing certain particulars upon payment of premium in notes or coins

- LT insurer only enter into long term policy if statutory actuary satisfied that premiums, benefits and other values actuarially sound

- premium paid to authorised intermediary of ST ins, premium payable to person receiving it on behalf of LT Insurer

- liability of long-term insurer suspended until payment of first premium or satisfactory arrangements made
Return of premium

347. general

- possibility that contract be divisible kept in mind
- except for in case of fraud, return of premium not b4 courts
348. void contract

- if void for lack of consensus, premium must be restored
- if void for illegality, condictio indebiti appropriate remedy

349. absence of insurable interest

- if interest absent because of supposition or suspensive condition that in existence or may come into existence, premium to be restored

-other reasons for absence, premium prob not restorable
350. impossible suspensive condition

- insurer cannot perform, eg object of risk already destroyed, contract of no force and effect, condictio indebiti
351. inoperative contract

- if obl to pay premium does not come into operation, no premium payable
- eg cover for overseas trip which doesn’t materialise
352. where breach of warranty occurred

-breach of contract (affirmative warranty), insurer cancels contract, parties must be placed in position quo ante
- breach of continuing warranty- insurer cancels in toto, premium may be returned pro rata
353. premature termination

- insured not liable for payment of premium for the period of risk commencing after the termination of the contract
354. over-insurance

- only if mistake has been made in calculation of premium
355. contractual provisions

- clause that insurer may cancel contract at any time and repay a rateable proportion of the premium for the unexpired term is binding
Ch 13 Insurer’s rights based on warranties

358. purpose of warranties
-advantageous to insurers
- affirmative warranties provides alternative cause to insurer  when misstatement occurs; breach of contract or delict

- promissory warranties place strict duty on insured to take certain steps in an attempt to control and diminish the risk

-ensures correctness of claim, facilitates settlement
359. definition and creation of warranties

- ins warranty = strict contractual undertaking by the insured that certain representations are accurate(affirmative warranty) or that certain duties will be performed
- no formal wording- is term a warranty? Determine if term not mere representation but intended as provision of contract and in nature of strict undertaking

- if subject matter of term not decisive to indicate vital term , may still be warranty if words used to show term is fundamental, eg void if term not observed, warranty, condition precedent

- ways of creating warranty: require insured to assume liability for correctness of answers in proposal form and accept them as basis for contract
                                               :include warranty

                                               : breach of term of warranty will allow insurer to cancel contract- express or implied

Insurance warranty = strict term justifying cancellation upon a breach either because of the importance of the subject matter to which it relates or because the parties have expressly or tacitly agreed that the insurer may cancel in the event of a breach of the term

· Leg reform= insurer may cancel on acc of breach of warranty only if incorrect representation is material

· Promissory warranties fall outside leg scope

360. nature of obligations created by warranties

· - Breach of ins warranty = breach of contract, warranty normal contr obligation with corresponding right to enforce oblig, contract not terminated automatically but contract may be cancelled
Types of warranties

361. affirmative and promissory warranties

- aff: insured warrants truth of representation regarding an existing fact
- prom: insured warrants performance of a certain act or that a given state of affairs will exist in future
362. warranties of fact knowledge or opinion

- aff divided into war of fact or knowledge
-warranty of fact: warranty that certain state of affairs does or does not exist irrespective of the insured’s knowledge of that state of affairs eg does your driver have a conviction? No. If wrong, only guilty of breach if he knew of conviction
- warranty of knowledge: guarantees that to insured’s knowledge a certain state of affairs does or does not exist. Driver convicted? No. If wrong, guilty. Has to apply mind properly, forgetfulness not excuse.
- warranty of opinion: if opinion fair and reasonable, only warrants his opinion  

Breach of warranty

363. absolute and relative warranty

- rel: framed in general terms , does not specify in detail what is required of insured; reasonableness incorporated, has to comply substantially
- abs: leaves no doubt as to what is required, must be complied with exactly

- act of breach cannot be undone 
364. defences available to insured

- common law- irrelevant that warranty concerned a matter not in any way affecting the risk covered by the ins contract in question
- changed by legislature, materiality required

- compliance with warranty may be waived by insurer, or stopped or excused when no longer applies or becomes unlawful.

- not justified by impossibility or absence of fault
365. renewal of ins contract
- insured considered to have answered questions anew
Remedies for breach of warranty

366. introduction

-non-perf of warranty = breach of contract with usual remedies
 -cancellation of contract for breach of warranty does not render entire contract nullity, depending on divisibility, cancellation merely extinguishes vested claim of the insured or even insurers basic oblig to indemnify- can still rely on arb terms.

- cf delict and misrep where whole contract voided by breach and cancellation

- cancellation and damages subject to legisl curtailment

- if breach and insurer entitled to cancel whole contract, cancellation due to aff warranty will affect whole contract, no claims possible

- if cancellation due to prom warranty, all claims arising prior to breach fully recoverable

- cancel by election and notification, may waive right to cance 
Statutory curtailment of remedies for breach

367. introduction

- introduced because of technical defences raised by insurers to defeat claims
- see SG p44
368. retrospective effect

- yes
369. representations

- no remedy to insurer on account of untrue representation unless representation was material
- prom warranties not founded on representation, leg NA
370 materiality

· Materiality relates to representation
· See M&F, pillay, qilingile clifford
371. incorrect statement of age

- if age stated incorrectly, benefits will be those that would have been payable under the policy concerned in return for the premium payable if the age had been stated correctly
- LT and ST ins

- registrar may allow equitable adjustments
372. conclusion

- unsatisfactory: prom warranties; controversy regarding materiality; rule that cancellation on ground of breach of warranty retroactive effect; absence of statutory confirmation of common law requirement of causal connection between breach of warranty and eventual loss
Ch 14 Insurer’s right to subrogation and salvage

Nature of subrogation

373. subrogation as right of recourse not affecting any transfer of rights

- subrogation literally=substitution of one party for another
- ins subr= set of rules providing for the reimbursement of an insurer who has indemnified its insured ubder contract of insurance

- personal right of recourse to reimburse itself out of any claim insured would have against third parties

- right to take charge of proceedings, under insured’s name- see RAND MUTUAL- own name

- confers no rights or liabilities on third persons

- was held that subrogation does not effect transfer of insured’s rights of recourse against third parties in favour of insurer unless cession occurs- Rand
374. origin of subrogation

- known in RD, but doctrine of English origin introduced by Ackerman v Loubser
375. creation of a trust through subrogation

- constructive trust, insured trustee of any excess monies received from third parties for insured, NA SA law
376. purpose of subrogation

- upholds indemnity principle, insured indemnified and any excess to reimburse insurer, no profit
- provides right of recourse to insurer

- person who caused loss by unlawful conduct must bear responsibility for loss
377. basis of subrogation

- naturale of ins contract, may be subject to special arrangement by parties
- ? basis of enrichment, either way, affords insurer direct action against third party
378. subrogation distinguished from cession

-cession requires transfer of personal right by means of real agreement
-insurer and insured may agree on cession

- after cession cedent (insured) may not sue for benefit of cessionary (insurer) without authority to act
379. subrogation distinguished from other rights of recourse

- salvage: arises in cases of total loss, entitled to remains up to limit of insured’s interest, not concerned with insured’s personal rights against third parties 
- right to contribution not subrogation

Scope of subrogation

380. subrogation confined to indemnity insurance

- not capital
381. rights against third parties

- ins entitled to insured’s remedies against third parties who are contractually, delictually or otherwise liable for loss, and to every other right, provided it serves as total or partial substitute for insured interest eg proceeds of sale or expropriation
382. rights against insured and co-insured

- no subrogation where insured responsible for loss
- if joint insured and one causes loss, others may claim from wrongdoer but not insurer

- clause may state that contract will be avoided by breach of warranty by one without affecting rights of others
383. rights against members of insured’s household and employees of insured

- if insured had such a right to a claim
384. subrogation in respect of donations
- collateral benefit, intention of ex gratia payment must have been to benefit insurer
Requirements for subrogation

385. valid insurance contract
386. insurer must have indemnified insured

387. insured’s loss must have been fully compensated

388. rights must be susceptible of subrogation

Rights of insurer under subrogation

389.right of recourse
- against insured if received payment from third party in excess of amount to indemnify up to amount spent by insurer to indemnify
390. right to conduct proceedings against third party

-only if insured fully compensated for all losses
391. negative right to preservation of claim by insured

- insured must refrain from acting in manner that will prejudice insurer especially when exercising his remedies against third parties
392. positive right to preservation of claims

- no duty on insured to take steps to preserve claim against third party eg interrupt prescription
- clause may require insured to take all necessary steps to protect insurer’s rights
393. right to information and assistance from the insured

- insured must co-operate
Duties of insurer under subrogation

394. preservation of insured’s claim

- may not prejudice insured’s claim
395. indemnification against cost of proceedings

- costs of suit recovered from insurer, insured may demand proper indemnity
Effect of subrogation on third parties

396. defences available to third party

- any defence as if insured sued
- eg insured released him from liability, no remedy because of agreement between him and insured, contributory negligence, res iuducata, splitting of claims, claim settled

397. settlement and release of claim by insured or insurer

- insured may validly settle or release third party, but if acts unreasonably towards insurer, breach of contract and liable for damages
- knowledge by third party of payment made by insurer does not affect insurers right to subrogation if insured released third party?

Express contractual provisions

398. contractual extension of subrogation

- most contract contain subr clauses, declaratory of common law
- adds to rights of ins: dispense with requirement that insured must first be indemnified

                                    : insured to take active steps against third party where insurer may not do so at common law

                                    : insurer may receive payment directly from third party

                                    : puts authority of insurer to act as dominis litis beyond doubt

                        : empowers liability insurer to take charge of insured’s defence to a claim brought by third party against insured
399. contractual limitation of subrogation

- insurer may be denied right to subrogation to protect third parties against liability
Independent right of recourse- Rand Mutual: if no prejudice to defendant , possible basis: right of recourse that joint and several debtors have, with insurer and third party co-debtors to insured.

Insurer’s right to salvage

403. requirement of total loss

-object of risk is totally destroyed to such an extent and in such a way that there is nothing at all or nothing of value left of the object of risk
-or, object of risk has been damaged or deteriorated to such an extent that although what remains has some calculable value, it is no longer an object of the type originally insured

- or, insured has been deprived of his possession of it for a reasonable time and recovery is unlikely or at least uncertain

- or, parties agree in contract what is total loss
404. insurer’s entitlement to remaining or recovered property

- insurer paid insured for total loss, is entitled as against insured to remains of object= right to salvage
405. nature and content of right

- natural
- requirements : valid contract of indemnity ins

                             : payment, replacement or reinstatement by insurer

                            : full indemnification of insured

                             : existing right of ownership by insured in object or remains

· Express provisions may alter salvage

· Distinguish salvage: insurer’s right against insured concerning his real right of ownership in the object of risk; total loss, and subrogation: insurer’s right against insured concerning his personal rights against third party; total or partial loss

· Ownership transferred- not clear, symbolic or fictitious delivery,  or abandonment, thereafter insurer may do with it as they please

Ch 15. Rights and duties of third parties under an insurance contract in favour of a third party, cession and assignment
General
 406. Introduction

-third parties- persons who do not take part in the conclusion of the contract

- contract in favour of 3rd person= stipulation alteri, RD law
407. definition of third party contract

- contract in terms of which one party, the promittens, agrees with another party, the stipulans, that he, the promittens, will perform something to the benefit of a third party

- not only for benefit of 3rd party, but enables third party to step in as party to a contract with one of those two.

- no positive duties can be imposed on 3rd party

- promittens will have to offer performance to third party- discharges obligation
408.requirements for contracts in favour of third parties

- contract comply with usual requirements for valid contract
- third party described so as to identify clearly, may be class of beneficiaries

- beneficiary need not be in existence at time of conclusion of contract

- 3rd party need not have insurable interest, depends on nature of benefit
409. vesting of rights under third party contracts through acceptance

- once 3rd party accepts offer from promittens, right vested
- stipulans may require specific perf from promittens, may restrain promittens from doing anything that could prevent his obligation from being fulfilled

- acceptance by word or conduct (express or tacit), in good time
410. consequences of refusal to accept

- contract fails
- stipulans cannot demand performance be rendered to him

- if third party indemnified under contract and refuses to accept , no performance due
-if third party to receive proceeds of contract and refuses, proceeds to be paid to insured
411. protection of beneficiary prior to acceptance

- stipulans not allowed to discharge promittens unilaterally unless contract reserves such right for him
- if third party dies, executor may still accept benefit

- nominated beneficiary of life insurance contract protected against creditors of the insured 
- third party nominee who thereafter marries in COP, benefit does not fall into joint estate

- 3rd party may claim compensation ex delicto from attorney, executor or promittens fails to inform him of benefit
Types of contract and noting of third party interest
418. types of third party contracts

-proceed available to third party
- insurance cover extended to third party

- stipulation in favour of third party express or tacit
420. noting of interest of third party

-interest of 3rd party noted or endorsed on policy
-eg hire-purchase seller or lessor- protected in terms of and subject to provisions of contract
Third party provisions in capital ins

421. introduction

-identified or identifiable person, in existence or not, conditional or unconditional, revocable or irrevocable
- In COP- written consent of other spouse required to alienate rights under contract of insurance by nominating or changing beneficiary
Third party provisions in indemnity ins

431. general

- extension clauses- cover to other parties under the same contract of ins ito a particular object of risk.
- insurer renders service to client by covering third parties whose interest the insured may have ay heart
432. extension clauses in motor vehicle ins contracts: general principles

- clause usually states: insurer will indemnify, against liability to third parties, any person who drives or uses the insured motor vehicle with the insured’s consent, subject to certain provisos eg driver must observe applicable term of contract as though he were insured, exception thereafter that nothing in contract provides any rights against insurer to any person other than insured
- 2 possible ways of construing clause: owner of vehicle has contingent interest in liability of authorised driver; insures interest in personal capacity, insurer indemnifies insured for infringement of own interest, may apply compensation any way, driver no claim
                                                                 : no insurable interest except to extent of vicarious liability, can only insure in personal capacity for his own vic liab, insert clause to benefit third party- insurer will indemnify owner’s authorised driver against liability flowing from driving of insured vehicle. Third party would have to accept. Must be intention of insured and insurer to create right for third party
433. extension clauses in motor vehicle ins contracts: case law

- refrigerated trucking:  owner of vehicle has insurable interest in liability of authorised drivers; owner wished to insure himself under extension clause; until insured intervenes on behalf of third party, third party acquires no rights against insurer, once insured intervenes, rights accrue to 3rd party but no locus standi to enforce
- criticism of above approach, combines two approaches in 432.

- best way is to incorporate 3rd party clause in contract, with representation of 3rd party by insured

-does clause provide indemnity for damage to insured’s vehicle and for injury to insured caused by 3rd party driver?
434. extension clauses in indemnity insurance contracts other than motor vehicle ins

- public liability, aircraft, fire, house-owners ins, 
Cession

435. general

- agreement that transferor (cedent) transfers a personal right to transferee (cessionary)
- debtor need not have knowledge of cession, cessionary takes right subject to all defects and limitations attached to it

436. formalities

- policies frequently contain clauses prohibiting or regulating transfer- not enforced unless shown to serve useful purpose
- another clause may state that insurer be notified of cession and cession will not be effective until registration by insurer

- competing cessions- prior cession priority

- common law insurer entitled to pay cedent if unaware of cession

- cession must be stamped 
437. consequences

- claim vests in cessionary as creditor
- if cedent ceded his conditional right, it is cessionary who claims if cedent suffers loss

-if ceded vested right, cessionary can only claim for particular loss

- debtor who performs in good faith to cedent protected under common law

- cessionary can only claim loss that insured suffered, if right lost eg policy surrendered, cessionary has no rights

- duties of policy remains with insured, eg premium payments, non-fulfilment provides defence to insurer
Assignment

439. general

- transfer of rights and obligations
- another person is substituted or takes place of original insured

- insurer must consent, new insured to be indemnified for his own loss, novation of policy
- eg ownership transferred

- assignment by law: death, marriage ICOP, sequestration

Ch 16. Performance and reinstatement by the insurer, termination of the ins contract

Reinstatement

443. purpose of obligation to reinstate
- direct compensation for loss
- repair or replace
444. election to reinstate

- option lies with insurer, insured no say
-also who does the work

- once made  and notified, election binding

- within reasonable time
445. effect of election to reinstate

- if average clause or reinstatement more than loss, should rather elect to pay- no recourse against insured
446. nature of insurer’s obligation to reinstate

- facultative obligation/performance (discretionary)
- insured can only claim payment, not performance, unless reinstatement elected

- insured bears neg duty not to prevent insurer from exercising its rights or to obstruct or frustrate it
- breach of contract if insured repairs object

- once election made, performance becomes ordinary performance with reinstatement due as perf

- if reinstatement abs impossible after election made, insurer once again required to perform by making payment

- reistatement only discharged by delivery
447. breach of duty to reinstate
- repair object to substantially same condition as before or replace with similar object
 -breached by mora, malperformance, repudiation or making performance possible

- normal remedies for breach

- interdict

 -damages, direct and consequential loss

- insured compelled to co-operate
Termination of obligations under insurance contract

450. novation and delegation

- one obligation or more is extinguished and replaced with new one
- insured and insurer agree to enter into new contract of insurance to replace old one
- delegation: new insured or insurer will take place of old one

-all three parties must agree to effect delegation

- assignment of rights v delegation of duties 

Ch 17. Insurance intermediaries

 General 

461. agency defined

- law of agency regulates relationship between ins intermediaries, their principals and third parties
- = contract of mandate; person (mandator) gives instruction to mandatory to perform task on his behalf

-= representor, where concludes juristic act on behalf of principal

- contract of mandate and act of representation distinct legal concepts
462. incidence of agency in ins

- legal persons acting through agent, and convenient for future clients
- insurance business= conclusion of contract and all other juristic acts to be performed by insurer or insured

- agent in present context= intermediary who has authority to conclude juristic act on behalf of principal and those who stand in particular relationship to principal but who may not conclude juristic acts
463. types of insurance intermediary

- insurance broker, ins agent or Lloyd’s intermediary
- Long term: independent intermediaries (=brokers) and representatives (=agents)
464. intermediary acting for insurer and intermediaries acting for insured

-not possible to act for both parties in same juristic act
Insurance brokers
170. nature of relationship

-intermediary between insured and insurer, not tied to any one insurer
-professional; retained by contract of mandate, brokerage contract if by insured

- if by insurer= commission contract
171. duty to act with reasonable care and skill

- naturale of contract
- level of skill required is that of the branch of the profession to which he belongs, eg reasonably competent members of the same rank and profess the same specialisation that he does in the same branch of the profession

- crt may accept expert evidence or code of conduct
472. duty to obtain ins coverage

- reasonable attempt and inform promptly of terms
- auth to conclude contract on insured’s behalf

- must investigate insured’s needs
473. duty not to insure with insovent insurer

- need only act with reasonable care and skill
474. duty to assist insured to disclose material information

- insured bound by acts and omissions of broker
- must disclose to insurer all material info of which he is aware, duty to warn insured to disclose all info and assist him with this
475. duty to deliver policy, or copy or summary thereof, to insured

- insured may check and rectify errors of broker
- LTIA summary of policy, STA copy of doc in 30 days
476. duty to advise insured as to meaning of policy

-not general duty to explain terms, but if explains incorrectly liable
- unusual limiting and exempting provisions to be brought to notice
477. duty to advise insured that cover has lapsed

- insured must be notified immediately
478. duties on renewal of contract of ins

-not general duty, but if risk manager or usually renews contract or receives instruction or premium
- same duties as new contract
479. duty not to cancel contract of insurance without necessary authority

- not usually empowered to cancel
- if ostensible authority insured stopped from claiming from insurer, but broker may be personally liable
480.duty to assist with claim

- not general duty
- if undertakes to assist, acts on behalf of insured

- payment to broker will not discharge duty of insurer unless broker authorised to accept payment
484. duty to account and render accounts

- procuring insurance, payment of claims, income and expenditure, if risk manager complete accounts
482. duty to act in good faith

-general duty, 483-485
483.Duty to perform mandate in interests of insured

- no conflict of interest, must disclose interest and obtain consent
484. duty not to enter into contracts of competing mandates

- not act on behalf of insured and insurer at same time or in quick succession
485. duty not to make secret profit

- any profit acquired without knowledge and consent of insured is for insured
486. duty to comply with policyholder protection rules

- duty to disclose information contained in statutory notice
- brokers details and legal status, professional indemnity, claims notification procedures, consideration earned, long term market additional notice of experience and product

-offence liable to penalty or fine
487. right to retain policy

- common law lien for expenses incurred, eroded by statutory duty to provide copy
488. right to be renumerated

-brokerage fee disclosed separately and expressly
489. right to be reimbursed and indemnified

-reimbursed for reasonable expenses and indemnified for loss not of his own making
490. breaching brokerage contract

-liable for breach to insured or third party
491. commission contract

- introduction of business and subsequent conclusion of contract
-no naturale of duty and skill
492. right to commission

- disclose consideration to insured
- req for payment of commission: introduce new business to insurer, act under brokerage contract

                                                  : insurance contract must be concluded

                                                 : causal connection between broker’s conduct and conclusion of ins contract

                                                  : Once premium paid
493. issuing of interim ins and cover notes

- unlikely to have authority
494. liability for payment of premium
- remains with insured

-only if authorised by insurer to receive premium is payment to broker as good as payment to insurer
495.authority to collect premiums

-no general duty but may be authorised
- legislation regulates matter, subject to certain statutory duties
Insurance agents

496. general

-insurers must be incorporated companies, act through agents
- may be full-time employees or representatives who get salary or salary and commission

-or mandatory; independent contractor, independent intermediaries, canvassing agents
- most not authorised to conclude juristic acts on behalf of insurer

-binder agreement- agent authorised to enter into policies
498. authority of agents

- actual or ostensible authority binds insurer
- authorisation is unilateral juristic act

- sources of authority- articles of association, authorised by company by contract of employment or mandate
 499. authority of agents- completing the proposal form

-due to practice may have actual or ostensible authority
- does agent who assists with form have authority to receive information
500. auth of agents: obtaining or receiving information
- imputation of knowledge takes place not because agent represents principal in acquiring the knowledge ( as occurs when insured must give notice in terms of the contract of insurance and does so by giving notice to an agent authorised to receive notice) but because of separate principle , a facet of doctrine of constructive knowledge

-  imputed knowledge = actual knowledge with same consequences
501.doctrine of constructive knowledge: general requirements

- knowledge to be imputed must have been acquired during the course of the agents employment and there must be a duty on the agent to communicate the info acquired to his principal
- duty to communicate depends on scope of authority and materiality of knowledge to principal

- agent to contract always agent to know (knowledge will be imputed) contrast with agent to know, eg secretary of company

- no imputation where agent commits fraud, knowledge obtained in breach of duty or insured knows agent will not inform insurer
502. constructive knowledge: knowledge imputed

- knowledge of agent can be imputed only if agent instructed to obtain knowledge (agent to know)
-generally, where agent is authorised to fill in form he is acting on behalf of the insurer and would have actual or ostensible authority to receive and obtain information
503. constructive knowledge: knowledge not imputed

- those of canvassing agent 
504. constructive knowledge: medical practitioners

- if proposer referred to MP by insured, MP is agent to know.
- not for knowledge gained in another capacity
505. contractual exclusion of doctrine of constructive knowledge

-generally, provisions purporting to exclude doctrine do not affect relationship between insurer and agent and do not exclude operation of doctrine
506. authority of agents: issuing cover notes or concluding the contract on behalf of the insurer

- usually not, but may have tacit authority eg by being issued with cover notes
- representative will have implied authority to do what is necessary in ordinary course of business for proper and efficient performance of duties

- Dicks

- authority to grant interim cover would be more readily implied by courts
507. auth of agents: receiving the premium

- insurer may specifically authorise agent to receive premium, such payment deemed to be to insurer
508. auth of agents: cancelling the contract

-may not as cancellation outside of ordinary course of business
509. auth of agents: acknowledging liability

- do not have authority to ack liability
510. agents right to be compensated
- entitled to compensation, depends on whether he is independent intermediary or representative

- representative STIA- unlimited remuneration, LTIA- must comply with equivalence of reward principle (limits remuneration)

- independent intermediary may only get commission in monetary form
511. duty to comply with policyholder protection rules

-yes
Ch 18. Double insurance, over-insurance, under-insurance and reinsurance

Double insurance
516. nature and effect
-   same interest insured by or on behalf of same insured by two or more independent insurers
- insurer who pays more than his proportionate share of of the loss has right to contribution

-ins contracts often contain provisions that insured must disclose other insurance

-may amount to over-insurance if total of all insurances more than value of insured’s interest
- no objection to double ins, but may not be compensated for more than loss
- insured may claim from any one or more insurers, or portion from each

517. requirements
- policies must overlap as to the event insured against: must have particular event in common, need not cover exactly same risks
-policies must relate to same interest: one person’s same insurable interest

- policies must relate to same object of risk

- policies must be in force at the same time
518. clauses requiring notice

- to limit fraud  and enable insurer to exercise right to contribution
-timely notice to be given, if not breach
519. clauses limiting or excluding liability

-for benefit of insurer
- if both contracts clauses excluding liability in double ins, clauses cancel each other out.
520. right to contributions: nature and basis

-right to contribution is right of recourse by one insurer against another which has also insured the same loss
- insurer who has paid more than rateable proportion entitled to claim in own name from other insurers that they contribute proportionately

- natural

- restricted to indemnity ins
521. right to contribution: requirements

- insurer claiming contribution has discharged liability to insured
- insurer claiming contribution has paid more than its rateable proportion of loss

- the payment by the insurer claiming contribution must have been in respect of an interest which is the object of double insurance existing at the time of the loss

- the double insurance in respect of the insured interest must have been for an amount in excess of the loss 
522. right to contribution: apportionment of loss

- proportionate share of each insurer is always the same
Over- insurance
523. nature and effect
- sum insured more than total value of the insured’s interest
- sum insured= limit of liability

- insured cannot recover more than his real loss
-distinguish from overvalued- parties agree on value of object of risk which exceeds its true value 
Under-insurance

524. nature and effect

- sum insured is less than value of insured’s interest
 -insured may recover sum of loss or sum insured whichever is the lesser amount
525. clauses limiting liability of insurer

- average clause
-compulsory under-insurance
