PER 2007(1)

EBRAY Rt ihidi

MACRO IEBUES OF MIKRD PRIMARY SCHOOL

E Bray

1 Introduction

The nght to education is a unwvarsally recogmised socio-economic human nghi
and s stmilarly guaranteed and prolected in secton 29 of the Constitution
Cwing 1o the nature of education and traiming, cultural nghts? are nexincably
interwoven with the night fo education

The state as prmary provider of education has undertaken o respect, protect,
promote and fulfil tis nght,’ beanng n mind, thaugh, that human nghts are not
absolute and that their nature and scope may be moddied by internal qualifiers
{modifiers) and ther application resincied n lerms of the general hmtabion
cfause whenever appropnate In South Afncan prachce it means, for exampla,
ihal a leamer hes a nght to basic education and the nght to receive such an
education in a language of choice In a public school where such an educalion 1s
reasonably prachcabla 4

It 18 1n this context that the relevant human nghts and ther application by the
Supreme Courl of Appesi in The Westem Cape Minister of Educalion v The
Goveming Body of Miko Prmary Schoof are scrutivised Broadly speaking,
the case deat with the nght to education n a democratic schoo! education
system and the legal stalus of the public school It educabion in South Africa

Dy of C. | Lawe, Inlernalonal Law and t Law UNISA
Cornstiutian of ihe Republic of South Afnca 1998 (hereafter Consbibution)

Eg the nght 1o a language and rehgon of choice

Constitubon 5 7

Consthulrone 8 29(13-{2)

The W Capa Mirsster of Edk v The G g Body of Miro Pomary Schoof
2005 10 BCLR 973 (SCA} Although bolh the court & quo (below) ard thi court i casy
refer to the Copa M of Education, the author prefacs the comsct wbie, e
Membar of the Execubva Councd responstble far educabon m the Western Caps Province
{harealer raferred to as the MEC)
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Thos nole, however, exanunes only two aspects of tha case, namely, the nght to
recewe education in a language of choce and the tsgal status of the pubhe
schoot to offes such education in South Afnca

2 Background and facts

Mikro Pnmary School 18 an Afnkaans-medium public school (n Kwisnver whose
goveining body had refused 1o acgeds io a requast by the Wesiern Cape
Education Department to change s language policy to convest it INle a parallel
medium schoo! The head of depariment of Western Cape provincial educaton
{hereafter head of dapartiment) subssquently 1ssued a directive fo the principrat
of tha school instruching hum 1o sdmit certan leamers and have them taught 1n
Enghsh An appeal by the school to the MEC against the direclive was later
dismizsed and resulted in the schoal having to admit 29 learners for instruction
in Enghsh This stuabion gave nse to an urgent apphcation by the schoal to the
Cape High Court (court & gquo} for an order seting aside the directive, the
decision and the plea for ancillary rehef In the a quo judgment® the schools
apphcation succeeded and the court ordered that both the directive by the head
of departmeant and the decision by the MEC ta uphold the head of department's
directive be set asde It interdicted both the head of the department and the
MEC from compellmg the school to admit leamers oOlberwise than n
compliance with the: schoal's language policy and similarly restrainad them from
instruching or petmitting departmental officials to unfawfully interfere with the
school § governance and management L ordered that the 21 leamers who had
been adrutted to the school be placed at another sutable school(s) by the
depariment

Bath the head of depariment and the MEC appeated against the whole of the
mdgment of the court 8 que, and the parents of the 21 learners i queston
were joned in the proceedings as third appeliants

& Goverming Dody of Mikeo Fomary School v Capes A of ek 2005 2 Ak
SA 37 (C)
2420
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The court (Supreme Court of Appsal) stated by way of introduction that the
slate has an obligation 1o promote democrabc transformation of the education
system in ine with the constiutional imperatives, combal racism and sexism
and all other forms of unfar dsciminastion and intoterance, protect and
aldvance diverse culiures and languages, uphold the nghis of all learners
parents and educators and promote thew acceplance of responsibiiity fos the
organisation, governance and funding of schools in partnership with the state 7
It also rererated 1he lsamer’s nght to receive educaton in the officiaf language
or language of choice in a public school where such education 1s neasonably
practcable,® the altsmatves® that would be available 1o realss such a nght and
conditrons that would apply under such arcumstances

The court slluded 1o the responsibiity of the MEC 10 prowde pubiic schools for
the educshon of learmners out of funds appropriated for this purpose by the
provincial legisiature,’ and explaned the fegal status of the public school as a
Junstic person, the governing functions of its governing body and of its prncipal
as professonal manager and dwect delegale of the head of department 2 The
courl discussed the function of the goverming bexly to determine the adnission
policy and (snguages poiicy of the school subject to the Consfitubon and
applicable nabonal and prowincial education tegislation™ and then examined
the pawer of the nabonal Minister of Educatron to delerming norms and
standards for Janguage policy i public schaols by notice in the Governmen!
Gazetle, subject to the Consttution and the Schools Act '* The Noms and
Standerds for Lenguage Policy in Public Schools allude infer aha, to the
keeping of = register of request by leamers for teaching in & language medium
which cannot be accommodated by schools, the determination of the language

7 Pardq
8 sS2%2)
¢ Egangle medum institubons
10 Egaquily pracheabdry and the naed to redrass the results of past racially discrimmatory
laws and pracbcos
11 South Afncan Schools AcL 84 of 1986 3 12 - herealter Schools Act
12 Schools Act 3 1519
13 Schools Act s 56
14 GH 1701 n GG 18546 of 1997 - hereafiar Morms and Standards
320

pohcy of a new school in accordance with the regulations and 1n consultation
wih the governing body of such a school the fact that tt 18 reasonably
practicable to prowide education in 3 parhicular language if at {east 40 Grade 1
10 6 or 35 Grade 7 to 12 learners in a particular grade request it in a parlicular
school, that the provinaal department must explare ways and means of sharing
sCarce resouwces and promdng altemative language mauntenance programmeas
in schools and/or school disincts which cannol be prowded with andior offer
adddional Ianguages of teaching i the homs languageis) °

The language pohcy of Mikro Pnmary School provides that all ieaching n the
school (2xcep! teachmg in the learning areas Enghsh and Xhosa) takes place
by medivm of Afnkaans For a number of years tha depariment had been trying
10 parsuade the schoot to change its Janguage pokcy 1o convert it into a parallel
medium school winch the schoot steadfastly refused fo do Within wallung
dislance of the school was ancther parsdle) medium pnmary schoot which
previously volunteered to take some of the learners, but # could not
accommadale alf the leamers because ! was ¥ Dunng Dacesnber 2004, after
agan faling to parsuade the school to admit learners for instructhon in Enghish,
the depariment finally instructed the school 1o admit 40 learners to the schooi it
offeted to provde educalors 1o ensure that effecive leaming and feachung
takes place at the school I sfsa adwsed the school that failure to implement
fhis direchve may constitute grounds for discipinary achon The school
appealed to the MEC aganst the depaitments directive and, after a final
atternpt which failed to change the decsion of the school, the MEC on 19
January 2005 nottfied the school that s appeal againsl the directive had been
dismissed In terms of appeal procedures set out m the Homs and Standards
in the case of such a disrusss, the decision is Ikewise suspended pending
arbtration  The school s attorneys also indicated thal i the case of such a
disressal, they would refer the matier to artulration The effect of the sutomatic
suspenson of the depaftment’s decision meant that the 40 leamers would not
be accommodated at ihe school and that altemabive accommodation had to be
found for them for the school year 2005 Afthough the department

15 Pwr 58
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acknowledged this, departmental officials amwed on the morming of 19 January
2005 with 21 learners and thew parents, instructing the charperson of the
governing body of the school that they ware assisting the pnncipal to admit the
learners and o ensure that the leamers were admitied and registered ' The
chawparson conlended that the instruchons were unlawful but the officists
camed out ther mstructions regardiess The school then lodged an urgeni
application for relef, which was eventually granted by the courl a guo The
court ordered, mler ala, that the directive by the department to the schod to
adrot the learners and have them taught 1v Enghsh be set aside

The MEC and the depariment were prolubied and restreened from corppelling
of atlempling to compel the schoot or ste prncipal to admit ltearners for
nstruction otherwise than in comphance with iIts language policy and applicable
provisions of the Schools Acl and the Norms and Standards The court
declared the depastment officials’ conduct lo be an unfawful interference with
the government and professional management of the school in contravention of
sechion 16 of the Schools Act, and prohibited and restrained them form
interfenng unlawfully The MEC and department were ordered to place the 21
mmor children at a swiable school(s) on a permanent basis as scon as may be
reasonably practicable, and unil they were so placed, they could contnue to
attend Mikro Prmary School and recewve instruchion in the medium of Enghsh,
prowded that this situation would nod continue after 2005 The depastment also
was ordered 1o feport 1o the school not later than 22 March 2005 as fo what
sieps had been laken in s regard and, If the leamers were not so placed,
report monthly thereafter in wnbng on the progress made The couwrt ordered
the MEC and depariment (o beor the costs of the proceedngs on a scale
between sitorney and chem 7

16§ Far 10-18
17 Par 1712
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3 Status of a public schoo!

The courl a quo relying on Directory Adverttsing Gost Cutiers v Minister for
Posts, Telscommunications and Broadcashng'™ argued that the schoal was not
an organ of state because the legisiature intended i to be ndependent of state
of govemment control in the performance of Hs functions ™ However, this
nterpretation was based on the definion of organ of stale n the intenm
Consttulion which reads “organ of stale ncludes any statulory body o
funcionary” In casy the courl rejecled this interpretation because the final
Constiulion now has a differeni and comprehensive dafirion of organ of state
which, Inter ala, detemunes that any institution exerciging a public power or
performing a public funclion in terms of any legislation 15 an organ of stale »
This means that the public school {through ts governing body) 1s clearly an
nstitution perfanming a public furkion in terms of the Schools Act, for example
The Conshitutionai Cowt i Independent Electoral Commnssion v Langeberg
Municipaity? held that alihough the Elecioral Commission 18 not subject to
naticnal executve control, It constitutes an organ of state because 1t 1s a state
(public) struclure pedormeng ns funchons in accordance with natonal
tegistaion This, however, does not mean that it falls within {or 1 an organ of}
the national sphere of govemment The Electoral Commussion as an ‘organ of
state’ therefore stands outside government and 18 not part of the govemmental
hiesarchy 2

In casy, the court conduded that ke the Blecioral Commission, the public
school 15 an organ of stale and, in relation to its funclions of detemaning ds
Janguage and adnussion pakcy, 18 not subject (o national or provincial executive
contral in %o far as the performance of those funchions 18 concermed, it 18 not
part of any sphere of govemnment The court, therefore, concurred with the:
courl a quo angd rejecled the argument that the dispute with the appeilants

18 fwrsclory Advertmng Cost Culters v Minsier for Posts  Telcommunications and
Broadcasting 1396 3 5A 800 (T)
19 Por 19
20 523%bh(m
21 incependant Efeciors Comvussion v Langebeg Mumapalty 2000 3 SA 925 {CC)
22 Pw20
6720
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tegarding the language and admrssion policy delermuned by the school, 13 an
mtergovernmental dispute as contemptated by secthion 41{3) of the Constitubon
It also agreed with the coud a quo staling thal neither the prowisions of the
Promoban of Adminstretive Jusboe AC® dealing with the duty to exhausl
ntemal remeadies, nor the prowsions of the Norms and Standards™ was the
correct option under the arcumstances, stating that the cumulatve sffect of the
factors considered by the court a guo consbitute excephonal crcumstances o
Jushy the respondents from —

any obligabon they might otherwsse have been under to exhaust
therr internal remedkes ™

In coming to this conclusion the court 8 guo reasoned that the respondents
were aciually forced by appefiants to launch the urgent application and this fact
In itself constituied exceptonal circumstances justifnng the exemption refesred
to above %

4 The right to receive education in a language of choice

The court examined the conlention by the MEC and the depariment that n
terms of sechon 29(2) of the Consllubion everyone has the nght to recenve
education n the offraal language or language of thewr choice In a public
wstitution where such education 15 reasonably practicable The MEC agued
that it was reasonably prachcable to prowde education in Enghsh to the 40
learners refetred to in the dwechve of December 2004, that the nght of the
govarning body to deterrine the school’s language policy was subject 1o the
Constitulron ¥ the Schools Act and any provincial law, and that the governeng
body's language policy was therefore subordinaie to the consbiutional nght of

23 Promobon of Adoarsstraiive Jusboe Act 3 of 2000 (hereafter PAJA)  subs 7{Z)(a) and {c)
24 Sectons ¥ D & E - refamng to arbirabon
25 Pardd4
22 Par25 27
27 Egssidy
7120

EBRAY PER 2007(1}

the leamers In question ® The court s counter argument was that the nght to
recerve educabon n the offical language of chowe where it s reasonably
prachcable does nat mean that this nght extends to each and every public
educational insiituivon where lhig was reasonably practicable, as the MEC and
the departmeni contended The nght 18 a nght against the state, and the state
has to give tha best posstble effect to thus mght from vanous reasonable
educational sternatives avalable lo it One of the aiteratives it must consider
n ensunng effectve implementation of this nght Is by providing single medium
nsituhons So the nght exsts o reosve such education where reagsonably
pracicable but not to recemwe (f at each and every sducationa institution
subject 10 1t baing reasonably practicable ® The leamers i question have a
nghl to recave such education in a public school prowided by the siate if
reasonably prachicable However, even if it was reasonably practcable to
provide such education at Mikro Pnmary School, the leamers did nol have a
constitutional nght to receve educaton n English at the school *° Except in the
case of a new schoal, nerther the Norms and Standards nor the Schoals Act or
any provincial law, confer any power on the national Micister or the depariment
to determwne the language or the admission policy of a public school The
Nonms and Standards also do not provide @ mechanism for the alteration of the
language policy of & public school, because it only authonses the Minister to
determune norms and standards for language policy m the public school

Therefore, the Minister does not luimvherself determune the policy of a particutar
school, nor does it authonses him/her 1o authonse any other persan o do so ™!
Furlhermore, the quotas of learners presenbed i the Norms and Standards
seem to be a guideline formuisted by the Ainster as 1o when the state would
consider ihe consttuliona! aght to receve educalion in a parbeular ofiicial
language at a publx; educatonal inshtulion to have been established Nerther
the Schools Act nor the Nerms and Standards thus gurport lo prowde ihal i
the event of | beng prachcable to provide education i a paricular Janguage at
& particular school that chuldren who wish to be educated in that language are

28 Par28
2% Para
30 P
31 Par 3233
8/20
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automatically eligible for admission to thal school for instruction in that
language. ¥

The court held that the school's languags policy and admission policy were not
contrary to any provision of the Conslitution, the Schools Acl, the Western
Cape Provincial School Education Act™ or the Norms and Standards. if it was
reasonably practicable to educate the learners a1 such a school and the school
unreasonably refused to change its language policy, the MEC and department
wowid have other remedies to deal with such & caze. The administrative aclion
exerciged in this regard would be subject to review™ since such an
wnreasonable decision could be reviewed in terms of section 6(2)(h) of PAJA.
The head of the department may wilhdraw on reasonable grounds a function
which the govering body has failed or ceased to perform.® This power of
withdrawal exiends 1o funclions allocated in both ssction 20 and 21 of the
Schools Act, which means that any function of the governing body may be
withdrawn in terma of section 22.77 Although the MEC and ihe department have
a remedy to deal with such a casae, they falled lo do so. The action by the MEC
and the departmen! substituting a governmentat admission policy for that of the
school, was therefore unlawfl. Even if the school’s language and admission
palicy were invalid, the depariment did not in terms of the Schools Act have the
powes to determine a kanguage or admission policy for the school. >

5 General observations

This judgment made a positive contribution to education law in South Africa,
particularly in retation to the interpretation and apphcation of the fight 1o recsive
sducation in the language of choice and the legal status of the public school

32 ParM.
33 Wess
34 Par3s
35 PAJA, 3 1andd,

30 Par 37, Schools Acls 22
37 Par3s

39 Par42-43,

Cape Provincial Schoc! Education Act 12 of 1957,
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(and its governing body). In the light of the preceding discussion, the following
genearal observations are made.

The right to receive educalion in 8 language of choice

This case dealt with rights in education, specifically the righl lo receive
education in the Janguage of choice at a public education insiitution. The right
to education is an entrenched and justiciable fundamental right which the state
has undertaken to respact, protect, promote and fulfil, fnfer alfa by pronmiigating
legislation 1o give effect fo it, providing the public education administrtion with
powers to implement this right and tasking the courts (judiciary) in their role as
adrnénistradors of juslice to administer justice imparlially and without fear, favour
or prejudice when this fight has been encroached upon unfaily and
unreasonably.™

i is a complex cross-cutting right, bul alse a qualified right. |t deais essentially
with education, bul also with matters relevant (and indispensable) to educalion,
such as, equality in education,® the dght to choose a language of chalcs for
insiruction®! and the type of education.”” Il thus cannol be interpreled and
applied in isolation, but is supported (and reinforced) by other fundamental
rights such as the righl Lo equality and the right o freedom of language, culture
and refigion.** Ultimately, the right o education concerns chikiren in particular*
amxl this makes a reference to children’s rights as important in delermining the
scope and application of this right, parliculary the provision that in all matiers
conceming the child, the bests interests of the child are of paramount
importance.*® The nature and scope of the right to education is atse quslified by
a number of internal qualifiers {modifiers) embedded in it, for example: the right

39 Conststion, s 185,
40 Eg prohiblion against racial discrimination and redrass of past rackal discrimination.
41 Egan official language or other language of choice.
42 Eq public or privale sducation
43 Egs 8, 15and 30
44  |o parsons under the age of 19 years
45 5 28{2)
1020




E BRAY PER 20011}

E BRAY PER 2007(1)

does not encompass all education, but only basic educatron, induding basic
aduit education *

Section 292} prowdas that everyone has the nghl 1o récave sducation in the
official language or languages of thew choica 1n pubke educational institulions
where that education is reasonably practicable This 1s an ndependent nght”
and 15 renforced by the equality nght and the other culturat freedoms **
Educahon through mothertongue mstruction 18, therefore, an upfront nght and
the state must ensure effactve access to and implemantation of ¢ ** Tiis nght
1= also intesnatonally recognised as guang effect to the nght to cultural freedom
and equalily of treatment in the education of a person *® To ensure affechve
access {0 and implemaniation of a learner'a nghi to educabon in the Yanguage
of choce, the state must consider all reascnable educalional alilemalives In
South Afnca, it 18 not reasonably pracheable to provide such educabon at aach
and every public educational insttution, althcugh most leamers usually do get
admitied in double medim schools where one of the languages of instruction 1s
therr language of choice Thes means that such schools sould accommadate the
{eamers. prowided other requirements are in place *! The Norms and Standards
drafied by the natronat Minisier of Educalion prowade guidelines in thes regard,
refemnng to required numbers of leamers for specific grades requinng such
aducabon, and also indicate that properly qualified educators and appropnate
accommodation and facilites must be avalable before nstruction m the
required language could be regarded as reasonably practcable at a specific
public schoo

45 Carpenler 1995 SAPRFL 280-263

47 _omzcﬂazsﬁ:;:ﬂ._mwﬂ_o_..n;!w:c:: and not subjsct to it

43 Eq the nghit to acquality of language and the freedom o choose your own language - s 9
and 30 _.mm_uon_.___o____ ~ as well as the feadom of language within a spechic
Mo:m_.muzge_n_ communiy, such as a schood — § 31 See Malharbe 1997 TSAR 50 64-

42  Malharbe 1997 TSAR 9504, Lisbenb 00K Rights 33 17-25

50 Czogce:eoao:#ixﬁ_w&?oia_ow‘_mnn!auo Afncan (Banyul) Charer on
Human and Peaplas’ Ryghts 1984 a 17

51 Eg Ihe school must be able ta provide proper place for the addibional Isamers - not be
ovarcrowded — and there must be properly qualified educators and proper facikbes to
accommodala tham

1120

The reasonable educational altemalives that the state must consider i grang
wffect to and implement this nght, nclude a conziderakon of single medwm
msituhons on condiron that other addtional factors are taken mio account,
such as equily, prachcabity and the need io redress past racally
discnnunalory laws and praclices © In a mullicullursl democratic society n
which the state promotes a democratic education system based on the values
of equality, digniy end hurman freedom, H 15 important 1o set these addibonal
requrements where the onfy other reasonable educational option 1s a single
medim public inshivtron  this 1s to prevent such a school from. nfer aka,
prolechng and promoting a single cultural freedom above other freedome,
promoting unfarr discnmination™ under the guse of protecting and promoiing
cullural freedoms,™ or, simply excluding leamers because ihew standard of
EnglishiAlnkaans 1s substandard *° Al thus boils down 1o not addressing or
redressing past racial equaliies, denying leamers the opporiundy o achieve
the full ergoyment of their hisman nghts, especially the nght 10 a language of
choice™ in education

In Bum, the nght 10 freedom of choce in the Janguage of ingtruction n a public
school 1s a fundamental nght and the state must ensure thal this nght 15
realisad i prachce However, there 15 Ao nght 10 receve such an educabion at a
=ngle medium pubhic schoot {for example an Alrkaans medium public school),
and nether at a speafic single medim public school (for exampte Mikro
Pomary Schooll Nevertheless, once a single medrum school proves to be a
reasonably practicable (alternatve) option.¥” the courts will have to datermine
mny each case of atleged unfarr discnminadion whether such alleged unfair
dhscninmnaton 15 e fact unfar or far discnmenation, taking (into account the
factors prescribed n sechon 36 of the Bill of Rights % In casu the court did not
have to apply the imitation clause because the case presenled by Mikro

52 Conshibon s 28(2)

53 Eg onon the bass of race, 8_?..0_ sax

54 See vi s 1896 3 SA 223(T)

55 Eg vt applicahons to p d n,aoaal | diumn schoals
5 Eg mother-tongue nsiruchon

5

Eqg talung into acoount tw godsines n the Noms and Standards and other faciors
mentonad m tha context of single madium schools
Bes Havcsen v Lans 1997 11 BCLR 1488 (CC)

12/20
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Primary School was decisive and keeping the learners in the school would in
any case not have served their best interests.™ Consequently, the factor
counting against the staie®™ was so strong that the question regarding unfair
discrimination suffered here by 1he laamers in question did nol feature strongly
and therefore was not considered by the court. Sadly, though, this is jusi
another example and reminder of the tacdiness (and incompetence) of the siate
to properly fulfil its obligations in terms of sducation rights.®!

The lagal stalus of a public school in education in South Africa

In terms of the constitutional imperatives of power-shaning, education is a
functional area shared (i.e. concurcently) by the national and provincial spheres
of governmeant, The national govemment is, for example, responsible for
education legislation that apples nationally™® and consequently deals with
nalional norms, standards and qualifications for education.®® The provincial
sphare of government is in lerms of the Constitwlion in charge of school
sducation and all public schools therefore are regarded as provincial public
schools with the provincial government adrinistering schools in the pravincs
according to the needs and priorities of the panlicular province, bul subject to
overall nationsl standards.® In this relationship of co-operation and sharing of
powers™ the national and provincial govemments must work in a spirit of trust
and partnership and as ‘equal partners: resources must be shared, capacity
muusl ba buill to provide betler education sanvices to the public and confict must

50 "Best imerests® used here in the sense of its p e, bul not
unlmited importance — par 49, Sea Frisdman and Pantazis _u_.____ndza Rights 33-35,

00 Viz neglectny to provide facilities 10 reslise this fund _._n._:o ducalion in @
language of choice at a public adacat where b

61 Ses Minister of Educafion v Hamis 2001 11 BCLR 1157 (CC) o:uﬂ..oo_uo!cmoun_ﬂ_
admission; Maizburg College v Désnird Unreported 27 May 2003 Case Number
206972004 on departmental incompetence regarding kamer expulsion, discussed by
Camefley 2005 SAPR/FL 128-153, and its slow pace in skiressing $00io-ecanomic rights
in general (ses Larb-Odam v MEC for Edueaiion (Nordh-West Province) 1998 12 BCLR
1612 Awwnv wooogwmw ¥ giﬂu« of Hoalth (Kwa Zuwu-Naifal) 1998 1 SA 765 (CC),

T and Others 2000 3 BCLR 277 (Cy.

To oa_..c-_.o.._-_ aa_w.h.o:a at all evels of gducation throughout the counibry.

Eq the National Ecucation Policy Acl 27 of 1998; the Schools Act

5 40-41, read with sch 4,

Constituion, ch 3.

GE2R
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be avoided and resolved in the prescribed manner™ In line with the
constitutional prescriplions, the government spheres responsible for school
education have to transform the education syslem and develop a democratic
and uniform school education system in line with the needs of a newly
developing ant democralic South African nation. To this effed, government has
decentralised school education and vesled provincial public schools with
aulonomous self-goveming powers — all individual public schools are juristic
persons and in charge of their own schoal govemance.” In this spit, an
education partnership has been iniliated between schocls and the state (in
cast provincial govermment), with the understanding that both parties
undertake to Rl their respective pawers and obligations for the promotion of
democratic school education and, in essence, involve all stakeholders in
education®™ through the practising of democratic vslues ahd norms in the
gavernance (and management) of public schools.™

COne of the important empowermen initiatives in this democratisation process,
is o capacitats by means of statutory provisions the public school (a juristic
petson) via its funclionary (the representative governing body) to, infer alia,
adopt certain tegal documents for the school, for example, a conslitution, the
code of conduck for the learners as wel as spedfic policy documents, including
a language policy and admission policy for the school™ These documents
must be in line wilh relevant canstilutiona) provisions and other national and
provincial school education legisiation.™

All public schools are also 'organs of stalg' in the sense that they are
functionariesAnstitutions exercising public powers and performing public
functions in terms of legistation.” In this public contaxt they perform typical
adminisirative actions in the day-lo-day management and governance of the

66 Bray 2002 JORDL 520-523

67 Schools __pn_ 3 rnv._a

6 lep and the po
89 mﬂ.oo_?pﬂ _ku_:w_o $23 and 28.
70 Schools Acl, 56,

71 Eg Schools Act, Norms and Standards, and Wesiem Cape Schoo! Educator Act
72 Constitution, s 239(b)G1. Mdumbe 2008 SAPR/PL 22-24.
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school™ and thelr ‘domestic’ laws™ and the conduct of their funclionaries™ are
subject to, and snust ultimately comply with relevant constitutional
prescrptions.”® To fulfil its ‘public domain' education funclions properly, 1he
goveming body governs the school as an awonomous (self-poverning)
institution and without undue influence by the government. However, in
governing the school {as an ‘organ of state’y it must adhere {o the basic
democratic values and principles governing the public adrinistration,’”” which
include principles such as transparency, representivity and accountabiity,

It ig trite that the public school, as an organ of state, does not form pan of the
spheres of government or organs of govemment working within these spheres,
but that the pubic school exercises public powers and performs public
functions in the broeder public sducation domain. However, the stance by the
court a guo that the goveming body (which should read the schoot — the legal
person) is scting free of national and provincial execulive contrgl when
deteyrnining ils language and admission policy, is siretching it too far: thase
public functionaries slways wil be subject to the Constitution™ from which their
powers and functions originate. Although the court in casy admitted that this
reasoning by the court & quo was incorrect, H did not substantiete its stance
and also failed to reflect il in its final judgment on this point.

Interms of legislation, the public school funclions as & furistic person within the
public education system. #s govening body is vesled with statutory
powersfunctions and may only exercise those powars and functions allocated
to it in 1erms of such legislation. These powers and fundlions are exercised by
the governing body in the name of the school and in the best interests of the
school and all its leamers,”® The school remains subject fo overall contro) by
the national education government in that it has to comply with national norms

PAJA, s 1
le comtilulion, policy dix and eode of conduct for leamnerns
Eg educators and goverming body
Consbiution, eg s 2, 8 and 237.
Consbtution, s 195(1) and (2)
Eg s 195, 33 and 39 - the inlarpratation clause
Behools Act, 5 16, 18A and 20
1520
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and standards thal are binding on all public schools in the country.*® as we as
prowvincial norms and standards of a specific province. ! With regard to school
governance matters, the public school can al best be described as an
autonomous {sel-goveming) entity, in fine with the principle of deceniratisation
of powets, and in charge of its own govemance as statutorily prowided lor,

As mentioned before, al! ‘organs of state’ funclioning within or cutside the
spheres of government, are also bound by the provisions of section 195 of the
Constitution, primarily to ensure that they comply with the provisions of the
Constitution regarding the rendering of pubiic senvices. Therefore, despite the
fact thal the term 'organ of state' has been extendad in terms of tha Constitution
and that the dispule between the schoo! and the MEC (and department) is not
an intergavernmental dispute, Mikro Primary School {via its goverming body)
does not function independently of state or government control in the
periormance of its funclions - be il gavernance or managemeni functions. In
fact, \he principal and educators serving on the govering body (85 govemors}
also represent government interest {professional education and managemant)
in the context of school gavernance, Itis & pity that the court did not rectfy and
address this point; it simply explained the concept ‘organ of state’ in terms of
the Conslifution, without examiréng the legal consequences of exercising (or
falling to exercise} a public education power and performing (or faling to
perform) a public education funclion in the South African public education

systam.

Finally, the crucial issue of this case is the fact thal neither the MEC nor the
departmen! had the power to usurp the power of Mikro Primary School to adopt
its own language and admission policy. The MEC and department had cther
l=gal ways lo deal with a recaicitrant governing body, as determined by the
Schools Acl Nevertheless, 1o what extend the government would use fts overall
powers of conlrot Lo bring these public schaols back into its ‘controlling’ fold is
uncartain. One way of achieving this is to change legislation - and the latest

80 Eg tha Schaola Acl
81 Egthe Wastemn Cape Provincial School Education Acl
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amendments to school legislabon prowdes mandest proof of this authontatve
(possibly authontanan) trend where, slowly but surely, govemment es chipping
away al the autonomous self-govering powers and functions of public
schools ¥ This surely encroaches upon the legal personality of a public school
and, ulimately negatas the spint and purport of conshitutional transformation,
democratic education and paricipaton of all stakeholders in education ;m South
Afnca

62 Eginihe Schools Act (5 20) where the goverming body 5 power b recommend and appont

educaiors has beon [ | media slak by the minsiry proposing a

gar pestion for the prmepal on the g g body and tha Ecucation Law
Amendmsent Acl 24 of 2005 which i causing confusion and afarm atout the robe of the
govemung body and haad of dap N Jeamer Susp and expul
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