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In terms of Section 114(1) of the Companies Act 71 of 2008, a company’s board may propose and (subject to obtaining the requisite approvals) may implement any arrangement between the company and the holders of any class of its securities.  A scheme of arrangement may only be considered if the company is neither in liquidation nor in the course of business rescue proceedings.  

The arrangement or agreement may involve:

S114(1)(a)
a consolidation of securities of different classes

(b) a division of securities into different classes

(c) an expropriation of securities from the holders thereof

(d) an exchange of its securities for other securities

(e) a re-acquisition by the company of its securities ito S48

(f) a combination of the above

In terms of Section 114(2), the company must retain an independent expert, who meets the following requirements to compile a report:

The person must be qualified, and have the competence and experience necessary to

· understand the type of arrangement proposed

· evaluate the consequences of the arrangement; and

· assess the effect of the arrangement on the value of securities and on the rights and interests of a holder of any securities, or a creditor of the company

The person retained must be able to express opinions, exercise judgment and make decisions impartially.

The person so retained must not:

· have any other relationship with the company or with a proponent of the arrangement, such as would lead a reasonable and informed 3rd party to conclude that the integrity, impartiality or objectivity of that person is compromised by that relationship

· have had any relationship as stated above within the immediately preceding 2 years  or

· be related to a person who has or has had a relationship as mentioned in the preceding 2 points

The report compiled by the expert must be distributed to all holders of the company’s securities in terms of Section 114(2)(a) of the Act. 
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The report must, among other things, identify the categories of shareholders that are affected by the proposed arrangement.  It must describe the material effects that the proposed arrangement will have on the rights and interests of the persons affected and evaluate any material adverse effects of the proposed arrangement against the compensation that the affected persons will receive.  

The scheme of arrangement must be approved by a special resolution of shareholders of the company proposing the scheme of arrangement at a meeting at which sufficient persons are present to exercise, in aggregate, at least 25% of all the voting rights that are entitled to be exercised in respect of the matter (Section 115 of Act 71 of 2008).
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