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STUDY UNIT 9
STUDY UNIT 9: BUSINESS RESCUE PROCEEDINGS

INTRODUCTION
Section 128
· s 128(1)(b) defines business rescue as:
· proceedings to facilitate the rehabilitation of a company that is financially distressed by providing for:
· temporary supervision of the company and of management of its affairs, business and property
· temporary moratorium on the rights of claimants against the company or i.r.o. of property in its possession and
· development and implementation, if approved, of a plan to rescue the company, or if not possible, a plan that would achieve a better return for the company’s creditors than the payment they would have received if the company had simply been liquidated immediately
· company will be financially distressed (s 128(1)(f)) in following circumstances:
· company is reasonably unlikely to be able to pay all its debts as they become due and payable within the next 6 months or
· company is reasonably likely to become insolvent within the next 6 months
· 2 ways in which business rescue proceedings may be commenced: through resolution by board of directors or by court order
RESOLUTION BY BOARD OF DIRECTORS TO BEING BUSINESS RESCUE
Sections 129-30
· involves passing of a resolution by the board, followed by notification to all affected parties and the appointment of a business rescue practitioner
· business rescue resolution may not be adopted if liquidation proceedings by or against the company have already been initiated
· business rescue resolution will become effective only when it is filed (delivered) to the Companies and Intellectual Property Commission
· within 5 business days (or more if granted by Commission) after filing of resolution  company must notify every affected person of the resolution, date on which it became effective and grounds, set out in sworn statement, on which resolution was taken
· affected person: shareholder, creditor, registered trade union and employees not represented by a trade union
· if no notification, business rescue resolution will become null and void
· company will not be allowed, except with consent of court, to file another one within 3 months after the lapsed one
· company must within 5 business days, appoint a business rescue practitioner
· within 2 days after appointment, company must file notice of appointment with the Commission and within 5 business days after filing notice, must make a copy of the notice of appointment to every affected person
· if fails to comply, same effect as above
· business rescue process is not irreversible
· after resolution been taken and until such time as a business rescue plan has been formally adopted, any affected person may apply to court to set aside the resolution on any of the following grounds:
· no reasonable basis to believe that company is financially distressed
· no reasonable prospect that the company will be rescued
· company has failed to comply with the procedures set out in s 29
· affected person may also apply to set aside appointment of the BRP on grounds that BRP doesn’t meet requirements in s 138 or is not independent of company or its management, or lacks the necessary skills
COURT ORDER TO COMMENCE BUSINESS RESCUE PROCEEDINGS
Sections 31(3), 131-132
· if board doesn’t resolve to commence BR proceedings, an affected person may apply to court to order BR proceedings to start
· liquidation of the company always remains a possibility if the court decides that BR is not appropriate or if such proceedings end
· court may make order if satisfied that there is a reasonable prospect of rescuing the company and that:
· company is financially distressed; or
· company has failed to pay over any amount due to a government authority i.t.o. a statutory obligation i.r.o. its employees, or money due i.t.o. a contractual obligation
· it is otherwise just and equitable to do sof for financial reasons
· application may be made even after proceedings for the liquidation of the company have commenced
LEGAL CONSEQUENCES OF BUSINESS RESCUE PROCEEDINGS
Sections 133-137, 144-149
· most civil legal proceedings are paused until the end of the BR process
· disposal of the company’s property is restricted
· re-financing the company is facilitated by allowing for company assets to be used to secure loans, but obligations to employees are also regarded as post-commencement finance, are similarly preferential claims
· employment contracts are protected
· other contracts may be suspended or cancelled in certain circumstances
· status of issued shares may not be altered, and shareholders may only participate in decisions about BR if their interests will be affected
· directors must co-operate with the BRP
BUSINESS RESCUE PRACTITIONER
Section 138
· qualifications for  BRP, must:
· be a member in good standing of a legal, accounting or business management profession that is subject to regulation by a regulatory authority, or be licensed by the Commission to practise as BRP
· not be subject to an order of probation i.t.o. s 162(7)
· not be disqualified from acting as a director of a company i.t.o. s 69(8)
· not have any other relationship with the company that would lead a reasonable and informed third party to conclude that his or her integrity, impartiality or objectivity is compromised by that relationship
· not be related to a person who has such a relationship
· only way in which a BRP can be removed from office is by an order of court – either i.t.o. s 130 or s 139
· BRP may not be appointed as the liquidator of the company if the company is liquidated when the BR ends

RIGHTS OF CREDITORS DURING BUSINESS RESCUE PROCEEDINGS
Sections 145 & 147
· as affected persons, the creditors (incl employees) have the right to be notified of, and formally and informally participate in, all stages of the proceedings
· within 10 days after appointment, the BRP must convene a meeting of creditors to inform them of the company’s future, and to allow them to prove their claims against the company
· creditors have the right to form a creditors’ committee to represent their interests
· whenever creditors have to vote on any decision regarding BR proceedings, each creditor has a voting interest equal to the full value of his claim against the company – irrespective of whether the claim is secured or unsecurred
THE BUSINESS RESCUE PLAN
Sections 150 & 153
· BRP must prepare a BR plan for the company in consultation with creditors, other affected persons and management
· plan must contain all information necessary for affected persons to decide whether to accept or reject the plan
· plan must be divided into:
· Part A – background to BR plan, which must include, inter alia, lists of assets, liabilities and secured creditors
· Part B – proposals to assist the company in overcoming its problems
· Part C – assumption and conditions to be fulfilled before implementation of the plan and
· a certificate by the BRP stating that the information appears correct and projections are made in good faith
· BR plan must be published within 25 business days after the BRP’s appointment, and he or she must convene a meeting of creditors within 10 business days of such publication
· all affected persons must be notified
· if the plan is supported by more than 75% in value of all voting creditors, and at least 50% in value of voting independent creditors, and no rights of shareholders of any class are altered, the plan is regarded as finally approved
· if the rights of any shareholders are altered, the plan must also be approved by the majority of relevant shareholders at a future meeting
· approval of the BR plan makes the plan binding on the company, its creditors and its shareholders
· BRP must take all necessary steps to implement the plan and must file a notice with the Commission after implementation
· if the plan is rejected by the creditors or shareholders, the BRP may either prepare a revised plan or apply to court to set aside the majority decision as irrational or inappropriate

TERMINATION OF BUSINESS RESCUE PROCEEDINGS
Sections 132
· BR proceedings in Act intended to take no more than 3 months
· if can’t be completed within 3 months, BRP may apply for extension
· should proceedings not be completed, BRP must deliver a monthly report on the progress to each affected person and to the court (if started by court order) otherwise to the Commission
· can be terminated by:
· an order of court setting aside the resolution or order that commenced the proceedings
· by the court converting the rescue into litigation proceedings
· by the practitioner filing a notice of termination of BR proceedings with the Commission
· by a BR plan being adopted and substantially implemented, as confirmed by the BRP in a filed notice or
· by a BR plan being rejected without any further steps being taken by an affected person to extend the proceedings  subject to filing of notice of termination as per s 153 (1) and (5)


· Listed companies are required by International Financial Reporting Standars to prepare group (consolidated) financial statements
· not specifically required by the 2008 Act
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