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STUDY UNIT 8: TAKEOVERS, OFFERS & FUNDAMENTAL TRANSACTIONS

INTRODUCTION
· fundamental transactions: fundamentally alter a company and must comply with certain targeted provisions of the 2008 Act
· fall into three categories:
· disposals of the majority of a company’s assets or undertaking
· mergers or amalgamations
· schemes of arrangements
· if a fundamental transaction is also an affected transaction, the Takeover Regulation Panel will have jurisdiction over the transaction as well

REGULATED COMPANIES
· fundamental transaction will fit the description of an affected transaction only if the company is a regulated company
· company is a regulated company if it is:
· a public company
· a state-owned enterprise (unless exempted); or
· a private company, but only if more than the prescribed % of its issued securities has been transferred in the previous 24 months, or the company’s MOI expressly provides for it to be treated as a regulated company
· s 117(1)(c) describes affected transactions as:
· a transaction or series of transactions amounting to the disposal of all or the greater part of the assets or undertaking of a regulated company
· a merger or amalgamation if it involves at least one regulated company
· scheme of arrangement btw a regulated company and its shareholders
· affected transactions is either:
· a fundamental transaction involving a regulated company
· an acquisition of multiples of 5 percentages in voting securities
· a mandatory offer
· a compulsory acquisition (“squeeze-out” transaction)
· all affected transactions involve regulated companies

A.  FUNDAMENTAL TRANSACTIONS

DISPOSAL OF ALL OR THE GREATER PART OF THE ASSETS OR UNDERTAKING
Section 112
· a disposal of the majority of a company’s assets or undertaking is a fundamental transaction
· must be approved by special resolution of the shareholders
· Amendment Bill defined “all of the greater part of the assets or undertakings”  more than 50% of gross assets at fair market value, irrespective of its liabilities or more than 50% of the value of its entire undertaking, at fair market value
· may also need to satisfy certain other procedural requirements, depending on the particular disposal
· needs to comply with s 112 read with s 115
· subject to exceptions of s 112(1):  disposals that form part of a business rescue plan, or that are transfers btw companies in the same group of companies for example
· btw holding company & wholly owned subs
· btw 2 or more wholly owned subs of the same holding company
· btw a wholly owned subsidiary on the one hand, and its holding company and one or more wholly owned subs of that holding company on the other hand
Regulation of substantial disposals:
· special resolution  necessary in order to protect, in particular, minority shareholders by ensuring that a significant minority can still block large disposals
· s 122(5) prevents reso from being drafted widely to cover a broad category of generic business proposals
· reso will only be effective to the extent that it authorises or ratifies a specific transaction
· fair market value: price should be that which an interested seller would pay to an interested buyer in an open market
· s 115(4) requires that voting rights held by an acquiring party must be discounted from the quorum and must be excluded from the vote  can’t act as both buyer and seller
· if business disposal involves regulated company, will also be subject to certain takeover provisions in the Act, unless part of BR plan
· s 115(2)(b), disposal will also require the approval of the shareholders of the selling company’s holding company if the disposal substantially constitutes a disposal of all or the greater part of the assets or undertaking of that holding company


ALMALGAMATIONS OR MERGERS
Section 113
· fundamental transactions involving the merging, i.t.o. an agreement, of 2 or more companies into 1 or more
· assets and liabilities of one company are almagamated or merged with another
· either result in the survival of one or more of the merging or amalgamating companies or the formation of one or more new companies, or a combination of the two
· the surviving or new company or companies then together hold all of the assets and liabilities previously held by the several merging or amalgamating companies
· 2008 Act prescribes the minimum particulars to be incl in a merger agreement
· must be in writing
· boards of directors of respective companies must satisfy themselves that the proposed merged entity will pass the solvency and liquidity test and must then submit the proposed transaction to the shareholders for approval
· a special resolution is required to approve the transaction
· every known creditor of each of the merging companies must be notified of the proposed merger
· may review the transaction in court if it believes it will suffer material prejudice
· a prescribed notice of merger must be filed with the Companies Commission
REGULATION OF MERGERS OR ALMAGAMATIONS
· s 113(2) must be written agreement 
· prescribes minimum particulars to be included in the agreement which incl:
· MOI of any new company to be formed during merger process
· proposed directors of merged entity(ies)
· to extent that shares in merging companies are to be converted into shares in the merged entity  manner in which such conversion effected
· to extent that shareholders in those merging companies that will not survive merger will receive consideration other than shares in new merged entity or other entity  nature and manner of payment 
· manner in which assets and liabilities of the merging companies will be allocated to the merged entities if more than one
· details of any arrangement or strategy necessary to complete the transaction and to provide for the subsequent management and operating of the proposed merged or amalgamated company
· estimated cost of transaction
· notice of shareholders’ meeting must incl a copy or summary of the merger agreement and must advise shareholders of their rights under s 115 and s 164
· final step before implementation of the merger is to notify every known creditor of each of the merging companies
· any creditor that believes it will be materially prejudiced by the merger is entitled to apply to court, within 15 business days of being notified, for a review of the transaction
· court must be satisfied that the creditor is acting in good faith, that it would be materially prejudiced by the merger and that there are no other remedies available to it
· notice of merger must be filed with the Companies Commission
· s 116(6)(b) provides that merger will not affect any existing liability of any merging party or its directors to be prosecuted under any law
SCHEME OF ARRANGEMENT
Section 114
· also fundamental transactions
· is any arrangement or agreement proposed by the board of directors and entered into btw the company and holders of any class of its securities, incl a re-organisation of the share capital of the company, incl:
· a consolidation of securities of different classes
· a division of securities into different classes
· an expropriation of securities from the holders
· an exchange of any of its securities for other securities
· a re-acquisition by the company of its securities; or
· a combination of the above methods
· 2008 Act requires that a company’s board may propose and implement a scheme of arrangement, provided that the company is neither in liquidation nor in the course of BR proceedings
· The company (or offeror in a TO) must commission a qualified, impartial, independent expert to prepare a report about the proposed arrangement for the board 
· report must be distributed to all shareholders
· scheme of arrangement must be approved by special resolution

REGULATION OF SCHEMES OF ARRANGEMENT
· covered primarily in s 114 read with s 115 and 164

COURT INTERVENTION IN THE IMPLEMENTATION OF FUNDAMENTAL TRANSACTIONS
Section 115
· entirely new concept introduced  dissenting shareholders are empowered to approach the courts to set aside a shareholders’ resolution in favour of a fundamental transaction
· if at least 15% of the exercised voting rights were opposed to the reso, any person who voted against the reso amy required the company to seek court approval for the transaction
· even if less than 15% of shareholders voted against the reso, any person may approach the court for leave to apply to court for a review of the transaction
· leave to apply may only be granted if the court is satisfied that the applicant is acting in good faith, appears prepared and able to sustain proceedings and has a prima facie case
· company may not implement a transaction that is subject to a pending legal transaction
· court may set aside the reso if:
· the reso is manifestly unfair to any class of shareholder; or
· the vote was material tainted by a conflict of interest, inadequate disclosure, failure to comply with the Act, the MOI or any applicable rules of the company, or any other significant and material procedural irregularity
· in addition 2008 Act provides for an appraisal remedy
· right of dissatisfied shareholders to tender their shares ot the company in event of certain transactions being undertaken by the company
· if the shareholders voted against these transactions and indicated their intention to seek the  appraisal remedy  entitled to require the company to acquire their shares at fair value

B. AFFECTED TRANSACTIONS
AFFECTED TRANSACTIONS AND THE ROLE OF THE TAKEOVER REGULATION PANEL
TAKEOVER REGULATION PANEL
Section 121
· main purpose is to regulate all affected transactions according to the 2008 Act and the Takeover Regulations
· aim is to ensure the integrity of the marketplace and generally to protect shareholders of regulated companies from unfair conduct
COMMON TYPES OF AFFECTED TRANSACTIONS

MANDATORY OFFERS
Section 123
· mandatory offer: an affected transaction where a regulated company buys back its own securities or where one or more persons who are related or inter-related or are acting in concert attain a prescribed percentage of all voting rights in the company
· currently not less than 35%
· company or such person/s are then required to make an offer to acquire any remaining securities on prescribed terms
· one of the reasons is to ensure that all shareholders are treated equally and that control of a company can’t simply occur by offers being made to controlling shareholders  at a premium, while minority shareholders are ignored
· within one day after the date of a completed mandatory offer, the person or persons in whom the prescribed percentage of voting securities beneficially vests must give notice in the prescribed manner to the holders of the remaining securities
· notice must include:
· a statement that they are in a position to exercise at least the prescribed percentage of all the voting rights attached to securities of that regulated company; and
· an offer to acquire any remaining such securities on terms determined in accordance with 2008 Act and the Takeover Regulations
· within one month after giving notice, the issuers of the notice must deliver a written offer (mandatory offer) in compliance with Takeover Regulations to the holders of the remaining securities of that company to acquire those securities

COMPULSORY ACQUISITIONS AND SQUEEZE OUT
Section 124
· an affected transaction that occurs where a person or offeror attains 90% of any class of securities in a company
· if within 4 months from date of an offer for the acquisition of any class of securities of a regulated company, offer accepted by the hodlers of at least 90% of that class of securities
· offeror may then notify the holders of the remaining securities of the class that it desires to acquire all remaining securities of that class
· offeror then entitled and bound to acquire the securities concerned on the same terms that applied to securities whose holders accepted the original offer
· within 30 business days from receiving a notice, a holder of the remaining securities may apply to a court for an order:
· that the offeror is not entitled to acquire the applicant’s securities of that class; or
· imposing conditision of acquisition different from those of the original offer
Case of Sefalana Employee Benefits Organisation v Haslam 2000
· important in relation to the meaning of the phrase “acquisition of securities” and mandatory offers generally
· FACTS: 
· defendant agreed to buy controlling shareholding of more than 30% of shares in the offeree company (prescribed %age at time), subsequently repudiated the agreement. Seller of shares accepted the repudiation and cancelled the contract before any offers had been made to minority shareholders. Court had to decide whether the agreement to buy the shares gave rise to an obligation to make mandatory offers to the minority shareholders
· HELD:
· considered that two factors were important in resolving the issue, definitions of the words “acquisition” and “securities”. Concluded that agreement resulted in the buyer acquiring an interest i.r.o sufficient securities and even though agreement was subsequently cancelled, the defendant buyer had obligation to make mandatory offers to minority shareholders
· REVERSED ON APPEAL:
· [bookmark: _GoBack]held that on the facts the defendant buyer had not incurred an obligation to make an offer to the minority shareholders. No change in control and there was no prospect of the defendant buyer acquiring control. Asked what mischief the Act and the Code were attempting to regulate  and found that the mischief was no longer present int hat no change of control would occur
