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STUDY UNIT 7
STUDY UNIT 7: GROUPS OF COMPANIES

Prescribed cases:
Case 246 – Sage Holdings Ltd v The Unisec Group Ltd 1982
Case 247 – The Unisec Group Ltd v Sage Holdings Ltd 1986

DEFINITION OF GROUOP OF COMPANIES
Sections 1 & 2
· group of companies: 2 or more companies that are related or inter-related
· company is related to another if:
· either company directly or indirectly controls the other, or controls the business of the other, or
· either company is a subsidiary of the other
DEFINTION OF CONTROL
Section 2
·  s 2(2)(a) provides that a company 1 controls company 2 or its business, if 
· company 2 is a subsidiary of company 1, or
· company 1, together with any related or inter-related person is
· directly or indirectly able to exercise or control the exercise of a majority of the voting rights associated with the securities of company 2, whether pursuant to a shareholder agreement or otherwise, or
· company 1 has the right to appoint or elect, or control the appointment or election of directors of company 2 who control a majority of the votes at a meeting of the board
· s 2 also provides that a company 1 controls company 2 if company 1 has the ability to materially influence the policy of company 2

DEFINITION OF A HOLDING COMPANY
Sections 2 & 3
· means a company that controls that subsidiary
DEFINITION OF SUBSIDIARY COMPANY
Section 3
· s 3(1)(1) provides that a company S is a subsidiary of another company H, if company H or one or more other subsidiaries of company H, or one or more nominees of company H or any of its subsidiaries, alone or in any combination:
· is or are directly or indirectly able to exercise, or control the exercise of, a majority of the general voting rights associated with issued securities of company S, whether pursuant to a shareholder agreement or otherwise; or
· has or have the right to appoint or elect, or control the appointment or election of, directors of company S who control a majority of the votes at a meeting of the board
· company S is a wholly owned subsidiary of company H, if all of the general voting rights associated with issued securities of S are held or controlled by H, one or more of its subsidiaries, or one or more nominees of H or any of its subsidiaries
DETERMINATION OF GENERAL VOTING RIGHTS
Section 3
· s 3(2) provides that for purpose of determining whether a person controls all (or majority) of general voting rights relating to a company’s securities, following rules will apply:
· voting rights that are exercisable only in certain circumstances are to be taken into account only 
· when those circumstances have arisen and for as long as they continue, or
· when those circumstances are under the control of the person holding the voting rights
· voting rights that are exercisable only on the instructions or with consent or concurrence of another person are to be treated as being held by a nominee for that other person and
· voting rights held by
· a person as nominee for another are to be treated as held by the other or
· a person in a fiduciary capacity are to be treated as held by the beneficiary of those voting rights

LEGAL CONSEQUENCES FOR GROUPS OF COMPANIES
Sections 4, 48(2), 76, 95, 101, 112 & 115
· number of consequences flow from existence of a group of companies:
· Acquisition of shares: i.t.o. s 48(2), subs company may acquires shares in holding company provided that doesn’t amount to more than 10% in aggregate of nr of issued shares of any class of shares
· cap of 10% applies to  all subs taken together
· no voting rights attached to shares may be exercised for so long as held by subs
· Directors’ conduct: s 76 provides that a director must not use his position or any info obtained while acting in this capacity to gain advantage either for himself of another person other than for the company, holding company or another subs of that company
· prohibited from using info knowingly to harm company and any subs
· Public offerings: definition of employee scheme includes employees of subs, also secondary offering of shares is regulated as if the shares were those of group of companies
· Disposal of all or the greater part of assets or undertaking: s 115 provides that a company may not dispose or give effect to an agreement to dispose of the greater part of its assets or undertaking, unless approved by special resolution adopted by those entitled to vote in such a matter (at least 25% of voting rights)
· does not cover disposal btw wholly owned subs and holding company or btw 2 or more subs of the same company  or btw different wholly owned subs
· The solvency and liquidity test: consolidated assets and liabilities can be briefly defined as the assets and liabilities of a parent company and its controlled subs
· [bookmark: _GoBack]Financial assistance: holding companies and subs are now related  may have consequences for the financial assistance provisions regarding subscription or purchase of shares and regarding loans to directors

GROUPS AND ANNUAL FINANCIAL STATEMENTS
· Listed companies are required by International Financial Reporting Standars to prepare group (consolidated) financial statements
· not specifically required by the 2008 Act
CASES
Case 246 – Sage Holdings Ltd v The Unisec Group Ltd 1982
One of the questions was whether Newstock (Pty) Ltd was a subsidiary of Unisec Group Ltd, a public company, listed on the JSE. Court held that it was … “ call option constitutes a power by which Unisec controls the composition of the board of Newstock”. Intention of legislature to define “control” widely rather than narrowly

Case 247 – The Unisec Group Ltd v Sage Holdings Ltd 1986
Confirmed that Newstock was subsidiary of Unisec


