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STUDY UNIT 6
STUDY UNIT 6: CAPITAL MAINTENANCE

Prescribed cases:
Case 63 – Lipschitz v UDC Bank Ltd 1979

CAPITAL MAINTENANCE
Section 48
· concept is the protection of creditors from the abuse of limited liability by directors and shareholders
· now been abandoned and replaced by solvency and liquidity test
SHARE REPURCHASES
Section 46 & 48
·  under 2008 Act, payments for share repurchases are treated as distributions
· must comply with requirements of a valid distribution as in s 46
· therefore, when a company repurchases its own shares, must comply with s 46 & 48
· no share repurchases may take place if afterwards the only issued shares are convertible or redeemable shares or shares held by its subsidiary(ies)
· s 48 – company allowed to repurchase or acquire its own shares provided that it reasonably appears that the company will satisfy the solvency and liquidity test immediately after completing the share repurchase and board acknowledges by resolution that it has done this
· repurchased shares must be cancelled on their acquisition by the company and can’t be held as treasury shares
· agreement for acquisition of shares is enforceable provided that requirements of s48(2) & (3) are met
· should a company be unable to fulfil its obligations i.t.o. repurchase agreement , s 48(5) provides following remedy
· company must apply for court order i.t.o. this subsection  will bear burden of proof that fulfilment of obligations will breach requirements
· court may make an order that is just and equitable in view of financial circumstances of the company, ensuring that the person to whom the company is required to make a payment i.t.o. the agreement is paid at the earliest possible date
· if company acquired shares without meeting requirements, agreement between shareholders and company remains enforceable
· s 48(6) does give companies option of applying to court within 2 years after acquisition to have repurchase reversed.
· for a director to incur personal liability to the company for failure to comply with the solvency and liquidity test (or other requirements as per s 46 & 48), must have been present at the meeting or have participated in the decision and failed to have voted against the share repurchase despite knowing that solvency and liquidity test had not been complied with
· subsidiary still entitled to acquire a maximum of 10% of shares of its holding company which it may hold as treasury shares but may not vote these shares
 
SOLVENCY AND LIQUIDITY
Section 4
· company satisfies solvency and liquidity test at a particular time for any purpose of the Act if both of the following conditions apply:
· the assets of the company (or if part of a group of companies, the aggregate assets of the company), as fairly valued, equal or exceed the liabilities of the company (or aggregate liabilities) as fairly valued, and
· it appears that the company will be able to pay its debts as they become due in the ordinary course of business for a period of 12 months after the date on which the test Is considered, or, in the case of a distribution, 12 months following that distribution
· solvency doesn’t imply liquidity and vice versa
DISTRIBUTIONS
Section 46
· guiding principle in 2008 Act  is that a company may not make any distributions unless it complies with the solvency and liquidity test
· distribution: include any direct or indirect transfer of money or other property of the company (except its own shares), whether out of capital or profits to shareholders in their capacity as shareholders
· distribution may therefore consist of direct /indirect:
· transfer of money or property
· incurrence of a debt by the company in favour of a shareholder or
· forgiveness or waiver of an obligation owed to the company by a shareholder
· dividends and payments in lieu of capitalisation shares would also constitute a distribution
· to qualify as distribution, must be made to a shareholder in his or her capacity as shareholder
· share repurchase also constitutes distribution
· board of directors authorise distribution  generally no special or ordinary resolution of the members is required
· i.t.o  s 46, board of directors, by resolution, must acknowledge that it has applied solvency and liquidity test and reasonably concluded that company will satisfy the test immediately after completing the proposed distribution
· distribution must be effected or completed within 120 days after board’s acknowledgement otherwise test is required to be done again
FINANCIAL ASSISTANCE FOR THE ACQUISITION OF SHARES
Section 44
· long been unlawful for a company to finance the purchase of its own shares
· 2008 Act revises the prohibition against a company giving financial assistance for its shares
· s 44 provides that except to the extent that MOI provides otherwise, board of directors may authorise financial assistance by means of a loan, guarantee, the provision of security or otherwise to any person for the purpose of, or in connection with, the subscription of any option, or any securities, issued or to be issued by the company  or related or inter-related company or for the purchase of any securities of the company or related or inter-related company, if all of the following conditions fulfilled:
· any restrictions in MOI must be complied with
· financial assistance is given either in pursuance of an employee share scheme or alternatively pursuant to a special resolution passed within the previous 2 yrs
· board is satisfied that immediately after providing the financial assistance, the company will satisfy the solvency and liquidity test
· board is satisfied that the terms under which the financial assistance is to be given are fair and reasonable to the company
· no need for authorisation in the company’s MOI
· failure to comply with provisions would result in the transaction being null and void
· directors present at the meeting and knowingly failed to vote against the transaction would incur personal liability for the loss suffered by the company
CASES
Case 63 – Lipschitz v UDC Bank Ltd 1979
Lipschitz v UDC Bank Ltd: held: a transaction must be assessed in two phases:
1. Must be ascertained whether there was financial assistance: 
Gradwell (Pty) Ltd v Rostra Printers Ltd: impoverishment test: determine whether financial assistance provided. Considers whether a transaction will have the effect of leaving the company poorer – if so, financial assistance was provided. 
Held providing security/otherwise exposing the company to risk qualifies as financial assistance: 
· If person obtains a loan to purchase shares in company & company stood surety for loan: financial assistance 
· If company buys asset from person in order to enable person to purchase shares in company: will depend on the facts whether there was financial assistance. 
Factors that assist in determination:
· whether company needs the asset in its normal business and 
· whether the company paid a fair price for it. 
Jacobson v Liquidator of M Bulkin & Co Ltd: decision as to whether/not financial assistance has been provided should not be based on the likelihood of loan becoming irrecoverable or of a security being enforced due to default of the principal debtor.
2. [bookmark: _GoBack]Must be determined whether assistance was for purpose of acquiring shares in the company:
Fidelity Bank Ltd v Three Women (Pty) Ltd:  fact that a particular transaction which facilitated the purchase of shares did not serve any legitimate commercial interest of the company led the court to conclude that the purpose of the transaction was indeed to give assistance for the purchase of shares.
When a transaction passes these two phases: will have to comply with s 44 to be valid. If it was not financial assistance/ assistance was not in connection with purchase of shares, s 44 is not relevant.
