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STUDY UNIT 5
STUDY UNIT 5: CORPORATE FINANCE – SHARES, DEBENTURES AND PUBLIC OFFERING
Prescribed cases:
Case 84 – Utopia Vakansie-Oorde v Du Plessis 
INTRODUCTION
· public or private company must still have 2 types of shares: authorised share capital & issued share capital
· authorised share capital: maximum nr of shares that the company is authorised by its MOI to issue
· issued share capital: amount of share capital raised by the company in return for the nr of shares issued by it
· a company obtains the funds it need in 2 ways: equity financing and debt financing
· equity financing: issuance of shares in return for money  share capital
· debt financing: form of loans - either be loans by for e.g. a bank or debt securities 
· traditional debt security is a debenture
PAR VALUE AND NO PAR VALUE SHARES
·  under 2008 Act share doesn’t have a nominal or par value
· provides that shares issued by a company before 2008 Act comes into effect will for the most part continue to have all the rights associated with the shares
DEFINITION OF SECURITY AND SHARE
Section 35
· share: one of the units in which the proprietary interest in a profit company is divided
· securities have a much wider meaning - include ordinary shares, preference shares, stocks, depository receipts in public companies, derivative instruments, bonds and debentures
· share is personal incorporeal movable property that is the measure of a shareholder’s interest in a company
· In Short v Treasury Commissioners: share in a company doesn’t imply ownership of a part of the assets or property of the company. A shareholder is not a creditor of the company, he is essentially an investor
· Standard Bank of SA Ltd v Ocean Commodities Inc  share consist of bundle of personal rights entitling shareholder to a certain interest in the company, its assets and dividends
CLASSES OF SHARE
Section 36
· company’s MOI must state the classes of shares and the nr of shares authorised to issue
· must also set out w.r.t each class of shares, a distinguishing designation for that class and the preferences, rights, limitations and other terms associated with that class
· important exception that permits MOI to authorise blank shares  enhanced flexibility
· shareholders have 4 rights, comprising both financial and non-financial rights:
· right to vote
· right to information
· right to share in profits of a company that have been duly distributed by the company
· right to share in the net surplus capital of a company on its winding-up
· company may in its MOI confer different rights on shareholder, particularly in regard to payment of dividends or distributions and the return of capital on a winding-up
· a company may have many different classes of shares
PREFERENCE SHARES
Section 37
· class of shares whose holders enjoy preference over any other class of shares w.r.t. payment of dividends and sometimes to return of capital on winding up
· usually carry only a modest income return and enjoy few voting rights
· company can’t have preference shares unless it also has ordinary shares or some other class
· as a general rule of construction, preference shares do not, on a winding-up, enjoy a right to repayment of their capital in priority to ordinary shareholders
ORDINARY SHARES
· residual class of share and constituted the equity share capital of the company
· amount of dividend paid to ordinary shareholders is not fixed as for preference shares
· if the preferent shareholders enjoy priority to return of capital on a winding-up (considered exhaustive), ordinary shareholders are entitled to return of capital and to share in any surplus assets on a winding-up, unless the company has also issued deferred shares
· usually ordinary shareholders who enjoy a right to vote at general meetings
· possible for companies to create different classes of ordinary (or other) shares with different voting rights
· Act provides that despite anything to contrary in MOI, every issued share of a company, regardless of its class, has associated with it an irrevocable right to vote on any proposal to amend the preferences, rights, limitations and other terms associated with that share
DEFERRED SHARES
· also known as founders’ shares not commonly encountered
· qualify for a dividend after a prescribed minimum dividend has been paid to ordinary shareholders
· usually issued to remunerate promoters of companies for their services in the formation and incorporation of companies or as vendors’ shares
CAPITALISATION SHARES
Section 47
· shares that have been created out of distributable profits in place of paying out of dividends
· capitalisation share is not a distribution
· company acting through its board may permit a shareholder to elect to receive a cash payment instead of capitalisation shares  distribution
· can do this if MOI permits and board is satisfied that solvency and  liquidity test would be satisfied immediately on completion of distribution

ISSUE OF SHARES
Section 41(3)
· under 2008 Act, power to issue shares is exercisable by the board of directors instead of the shareholders in general meeting
· also applies to the power to increase the authorised share capital of the company (subject to any limitation in the MOI)
· requires shareholder approval by special resolution where share are issued to:
· directors, including future directors, or to certain prescribed officers of the company
· related or inter-related person
· nominee of any of the above persons
· no special resolution required where the issue is
· under an underwriting agreement
· in the exercise of pre-emptive rights
· in proportion to existing shareholders and on same terms and conditions
· in pursuance of an employee share scheme
· in pursuance of an offer of shares to the public
· where further shares are issued in a transaction or series of integrated transactions and voting power of the new shares equals or exceeds 30% of voting power of all the shares of the class held before new issue of shares  issue must be approved by a special resolution
RIGHT OF PRE-EMPTION
Section 39
· right of pre-emption is a right conferred on shareholders in private companies to subscribe for new shares to be issued by the company in proportion to their voting right
· designed to alleviate the effects on existing shareholders of a new issue of shares by the company  rights should not be diluted without their consent
· shareholder in private companies (and personal liability companies) enjoy pre-emptive rights except for:
· shares issued in terms of options or conversion rights
· capitalisation shares
· allotment or issue of shares for the purposes of an employee share scheme
· shares issued by a company that has been placed under business rescue or
· where the consideration for shares is not payable immediately
· MOI may limit, restrict or negate such pre-emptive rights
ADEQUATE CONSIDERATION
Section 40
· s 40 provides that board of directors of a company issue authorised shares only for adequate consideration to the company
· if the board issues shares for inadequate consideration  directors would incur liability for breach of their fiduciary duties
· shares may now be issued in consideration for future services and even future payment
· shares may also be issued in return for a negotiable instrument that is not negotiable by the company at the time
· where shares issued for future services or payment, shares must be issued immediately and held in trust by a third party until the future obligations are fulfilled
· voting or appraisal rights are not exercisable unless provided otherwise by the trust agreement
SECURITIES REGISTER
Section 50
· all companies have to keep a securities register in which they must record the total nr of securities held in uncertificated form and w.r.t. certificated securities, information regarding the persons t whom they were issued, the nr of securities issued to each of them and other prescribed information
DEBENTURES/DEBT INSTRUMENTS
Section 43
· debt instrument defined in s 43: including any security other than the shares of a company, whether issued i.t.o a security document or not, but excluding promissory notes and loans
· debenture can take many forms, at its most basic form is a document issued by a company acknowledging that it is indebted to the debenture holder in the amount stated therein
· may be secured or unsecured
· negotiable instrument is not a debenture or vice versa
· debenture holder or holder of a debt instrument is a creditor of the company
· such debt instrument may carry with them the right to attend and vote at general meetings and to appoint directors, as well as special privileges regarding the allotment of securities unless MOI provides otherwise
HYBRID SECURITIES
· securities which have some of the features or characteristics of both equity and debt securities
· dual form of security
· some of the features of a debt security are:
· lack of voting rights
· fixed rate of interest irrespective of profits
· fixed date for repayment of capital
· priority of payment to the security holder
OPTIONS
Section 42
· option contract generally confers on the option holder a right to buy/sell a specified quantity of a particular share or debenture within a stated period of time at a stated price
· company may grant an option in return for a payment or may be granted as remuneration for services rendered  or to be rendered, or it may be given gratuitously
· option holder more in the nature of a contingent creditor

SECURITIES REGISTATION AND TRANSFER
Sections 49-56

CERTIFICATED AND UNCERTIFICATED SECURITIES
· certificated security: one that is evidence by a certificate, in paper form
· uncertificated securities: held and transferred electronically
· securities can be traded on the JSE only if they are uncertificated
· possible for certificated securities to be transferred into uncertificated securities and vice versa
NATURE AND CONTENT OF A CERTIFICATE
· certificate is not a negotiable instrument and merely serves as evidence of ownership
· not necessary to deliver the certificate itself if the rights of ownership are transferred from one person to another
· must state on its face the name of the issuing company, the name of the person to whom the securities were issued or transferred, the number and class of share or security and any restriction on the transfer of securities
· must be signed by two persons authorised by company’s board
SECURITIES REGISTER
· if the company issues uncertificated securities, or where certificate shares  are converted into uncertificated securities, a record of these securities, with the same info as required for certificated securities must be administered and maintained by a participant or central securities depository in the prescribed form
· this register also forms part of the company’s securities register
CENTRAL SECURITIES DEPOSITORY AND PARTICIPANTS
· a CSD is licenced to operate the electronic system for the holding and transfer of uncertificated securities
· current licensee is State Ltd
· a participant is a person who administers securities and who has been accepted as a participant by a CSD
· only participants can liaise with Strate directly
SECURITIES HELD BY NOMINEES
· securities may be registered in the name of a nominee
· in the case of listed securities issued by a public company, these securities are usually registered in the name of a nominee
· nominee: person that acts as the registered holder of securities or an interest in securities on behalf of other persons
· owner of securities held through a nominee known as a beneficial owner
· nominee is an agent with limited authority and must act on the instructions of the owner 
· beneficial interest: holder of the beneficial interest is the person, usually the owner, who is entitled to participate in any distribution, to exercise the rights attached to the securities and to dispose of those securities
· nominee is required i.t.o. s 56(3) & (4) to provide company with info regarding identity of each person on whose behalf securities are held, together with the nr and class of securities held, on a monthly basis
· public company and certain private companies (regulated) must establish and maintain a register of the disclosures made by nominees
· s 56(9) provides that a person who holds a beneficial interest in any securities may vote in a matter at a meeting of shareholders, only to the extent that:
· the beneficial interest includes the right to vote on the matter, and
· the person’s name is on the company’s register of disclosures as the holder of a beneficial interest, or the person holds a proxy appointment i.r.o that matter from the registered holder of those securities
· s 56(2) gives extended meaning to a person deemed to have a beneficial interest so as to include amongst others, the holding company of a subsidiary that holds the beneficial interest  problematic provision
TRANSFER OF SHARES
· private company required to restrict transferability of its securities  providing for right of pre-emption or by making transfer subject to consent of board
· transfer of any certificated security requires:
· agreement to transfer the securities
· a document showing that there is a transfer
· registration of the change in ownership in a company’s securities register
· transfer of ownership of certificated securities takes place by cession
· delivery of a security certificate by the seller is not necessary to transfer ownership of the securities, although it facilitates proof that a cession took place
· transfer of uncertificated securities in an uncertificated securities register may be effected only by a participant or CSD on:
· receipt of either a properly authenticated instruction, or
· an order of court
· transfer of ownership takes place simultaneously with registered transfer
· a victim of any unlawful action relating to transfer of uncertificated securities will have a claim for damages, but not a right of vindication of stolen securities
PUBLIC OFFERINGS OF COMPANY SECURITIES
Sections 95-96, 98-101, 104-108
INTRODUCTION
· companies may raise cash for their businesses by offering securities to the public company law regulates this process closely to avoid abuse
· offer of securities to the public must be accompanied by a prospectus, the contents of which are prescribed
· a prospectus: invitation to the public inviting members of the public to invest in a company and providing the prospective investor with information on which to take an informed decision
· Act imposes a nr of restrictions on offering of securities to public:
· only securities of a company may be offered to the public
· no person may make an initial public offering unless the offer is accompanies by a registered prospectus
· A primary offering to the public of any listed securities must be in accordance with requirements of relevant exchange
· Primary offering of any unlisted securities must be accompanies by a prospectus
· secondary offering to public of unlisted securities must normally either be accompanied by a registered prospectus or by a written statement that complies with requirements of s 101
· also restrictions on distribution of application forms for securities unless accompanied by a registered prospectus
· Act distinguishes between 3 types of public offerings:
· primary offering: offer to the public, made by or on behalf of a company, of securities to be issued by that company. Purpose is acquisition of funds by the company
· secondary offering: offer for sale of any securities of a company or its subsidiary, made by or on behalf of a person other than that company or its subsidiary. Maker of a secondary offering is selling for his own account
· [bookmark: _GoBack]initial public offering: offer if no securities of that company have previously been offered to the public or if all the securities that had previously been the subject of an offer have subsequently been reacquired by the company
· an offer to the public includes an offer of securities issued by a company to any section of the public – however that section may be selected
· a secondary offer of listed securities made through an exchange is excluded from the definition of an offer to the public
· a rights offer: offer for subscription of a company’s securities, made to any existing holders of the company’s securities
· a rights offer is made by way of a document known as a letter of allocation
· 7 exceptions in s 96 for actions that are not regarded as offers to the public
· offer made only to specified share dealers or institutional investors like stockbrokers, authorised FSP and financial institutions
· the sophisticated investor exception  total acquisition cost of the securities for each investor acting as principal is at least the prescribed amount (may not be less than R100k
· a non-renounceable offer made only to existing holders of the company’s securities or related persons
· rights offer i.r.o. listed securities
· offer made only to directors or prescribed officers, or to related persons, unless the offer is renounceable in favour of a person outside that group
· an offer that pertains to an employee share scheme
· the small issue or seed capital exception  offer or series of offers for subscription, accepted by a maximum of 50 persons acting as principals, where subscription price doesn’t exceed prescribed amount
THE PROSPECTUS
· Act requires a registered prospectus in the case of both an initial public offering and a primary offering
· also required in case of secondary offering unless offer is accompanied by written statement
· restriction on advertisements relating to offers of securities to the public other than by way of registered prospectus
· prospectus must be registered with the Commission and must generally contain all information that an investor may reasonably require to assess assets and liabilities, financial position, profits and losses, cash flow and prospects of relevant company
· if an offer is underwritten, an underwriter agrees to guarantee the success of the offer by undertaking to subscribe to the securities that are not taken up by the public
LIABILITY FOR UNTRUE STATEMENTS IN A PROSPECTUS
· person who has acquired securities on the basis of a prospectus is entitled to recover any loss or damage sustained as a result of any untrue statement in the prospectus without it being necessary to establish fault
· persons who can incur this liability include directors, promoters and persons who authorised the issue of the prospectus or who made the offer to the public

REGULATIONS OF SECONDARY OFFERINGS
· in practice, the provisions on secondary offerings apply to offers for sale of unlisted shares to the public by shareholders in a public company and to lesser extent to such offers by shareholders in a private company
· a secondary offering that is not exempt must be accompanied by the registered prospectus that accompanied the primary offering or by a written statement
· written statement must be signed and dated by the person making the offer and must contain only the particulars required by the Act and be accompanied by the last annual financial statements of the company
CASES
Case 84 – Utopia Vakansie-Oorde v Du Plessis
Following questions arose
1) is the preferential dividend in arrears and unpaid when no dividend has been declared, or only when a dividend has been declared but not paid?
2) When can a proposed resolution be said to affect “the interests” of the preference shareholders
Court held the following:
1) In the context of voting rights, in arrears and unpaid means either that the dividend has not been declared or that it remains unpaid even though it may have been declared
2) a resolution could only affect the rights attaching to shares if it caused a variation of those rights by changing, prejudicing, or affecting their extent or content. The court held that the concept of interest was much wider than that of rights
