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STUDY UNIT 4
STUDY UNIT 4: CAPACITY AND REPRESENTATION OF A COMPANY
Prescribed cases:
Case 207 – Royal British Bank v Turquand 1856
Case 211 – Wolpert v Uitzigt Properties (Pty) Ltd 1961
Case 214 – Tuckers Land and Development  Corporation (Pty) Ltd v Perpellief 1978
Case 206 & 212 – Freeman & Lockyer v Buckhurst Park Properties (Mangal) Ltd

LEGAL CAPACITY OF A COMPANY AND THE ULTRA VIRES DOCTRINE
Sections 19(1) & 20
· In common law, for contract to be binding and enforceable against a company, was necessary both for company to have legal capacity to enter into the contract, and for directors entering into the contract on behalf of the company to have the requisite authority 
· legal capacity determined by the objects clause in memo of association
· according to ultra vires doctrine  company existed in law only for the purpose of the object stated in its objects clause
· therefore if company exceeded its legal capacity, it ceased to exist as legal persons  contract was null and void and could not be ratified
· In Attorney-General v Mersey Railway Co 1907  court held that whether a particular contract falls within the capacity and powers of company is a question of fact. If the main purpose of the company was to carry on its business of a hotel, it is clear that acts necessary to achieve this purpose, e.g. purchasing of furniture and hiring of staff are intra vires
· ultra vires act: some act or transaction entered into by the company which, although not unlawful or contrary to public policy, is beyond the legitimate powers of the company as defined in its objects clause
· object of ultra vires doctrine as stated in Ashbury Railway Carriage and Iron CO v Riche is:
· to protect present and potential shareholders so they know what purpose their money may be used for
· to protect creditors o f the company
· external consequences  contract null and void btw company and third party
· internal consequences  directors liable for damages for breach of fiduciary duty not to exceed their authority & every shareholder entitled to institute legal proceedings to restrain the company from entering or performing an ultra vires contract
· Bell Houses Ltd v City Wall Properties Ltd, objects clause empowered the board to carry on any trade or business that could in their opinion be advantageously carried on by the company in connection with any business of the company
· court accepted the validity of this type of subjective objects clause  deprived the ultra vires doctrine of all remaining vitality
· In SA, s 36 of Companies Act 1973 abolished ultra vires doctrine externally by repealing common-law rule that an ultra vires contract was null and void
· preserved rule that directors would be liable for breach of fiduciary duty not to exceed their authority & shareholders still entitled to restrain directors from entering into any ultra vires contract
· lost their right to restrain if contract already been concluded
· in 2008 Act provides that no act of a company is void merely because company didn’t have capacity to perform that act
· no longer mandatory for a company’s MOI to have an objects clause setting out the main object of the company
· overrules Ashbury Railway Carriage and Iron Co v Riche by permitting shareholders to ratify by special resolution an act of the directors or company that is inconsistent with restrictions in company’s MOI
· if not ratified, directors will be liable
· s 20(6) provides that each shareholder of a company has a claim for damages against any person who fraudulently or due to gross negligence causes company to do anything inconsistent with the Companies Act or anything inconsistent with a limitation, restriction, or qualification in MOI unless ratified by special resolution
· a bona fide third party who had no knowledge of such limitation, restriction or qualification has a right to claim damages for breach of contract
REPRESENTATION
Sections 19(4)-(5)-, 20(2), (3) & (5)-(8)
· relates to a person acting under the company’s authority
· authority can be given expressly or implicitly
· shareholders, directors and prescribed officers have the same powers (s 20(5)) that they have when company intends acting ultra vires, to restrain company or directors from doing anything inconsistent with a limitation or restriction on the authority of the directors to perform an act on behalf of the company
· a bona fide third party has the same right to damages
· s 20(6) also applies  every shareholder has a claim for damages against a person who fraudulently or due to gross negligence caused the company to act in contravention of this limitation or restriction on authority of directors, unless action ratified by shareholders
· company may also be bound to contract on the basis of estoppel  ostensible or apparent authority
	
THE DOCTRINE OF CONSTRUCTIVE NOTICE
Sections 15(2)(b) & (c) & 19(4)-(6)
· doctrine of constructive notice stated that third parties contracting or dealing with a company were deemed to have had notice of the contents of the public documents of the company
· was designed to protect the company from the unauthorised acts of its directors or officers
· abolished by Companies Act 2008
· s 19(5) provides for two exceptions:
· person is deemed to have knowledge of any provision of a company’s MOI in terms of s 15(2)(b) or (c) (relating ot any restrictive or procedural requirement impeding the amendment of any specific provision of the MOI or prohibiting its amendment
· subject to the condition that the company’s name includes the letters “RF” and Notice of Incorporation contains a prominent statement drawing attention to such a provision, as required by s 13(3)
· person also regarded as being aware that its directors and former directors are jointly and severally liable for the debts and liabilities of the company that are contracted during their period of office as per s 19(3) for a personal liability company
THE TURQUAND RULE
Section 20(7)
· Turquand rule entitles a third party who is in good faith to assume  that the company has complied with its internal formalities and internal procedures for a valid contract, as laid down in its constitution
· is under no duty to enquire whether internal formalities and procedural requirements have been complied with 
· s 20(7) is statutory formulation of Turquand rule
· also encapsulates common-law rule that if the third party is a director, prescribed officer or shareholder of the company, he will not be protected by s 20(7)
· s 20(8) expressly preserves the  Turquand Rule as developed at common law

THE DOCTRINE OF ESTOPPEL
· estoppel only applies when the agent didn’t have actual authority to bind the company
· misrepresentation must have been made by the company as the principal
· based on such misrepresentation, the company will be estopped from denying liability if the third party can prove that:
· the company intentionally or negligently misrepresented the agent as having the necessary authority to represent the company
· misrepresentation was made by the company
· third party was induced to deal with the agent because of the misrepresentation
· third party was prejudiced by the misrepresentation

CASES
[bookmark: _Case_130_-]Case 207 – Royal British Bank v Turquand 1856
The Royal British Bank sued Turquand as the official manager of a coal mining and railway company on a bond, signed by two directors, whereby the company acknowledge itself to be bound to the Royal British Bank in an amount of £2 000. Under the constitution of the company, the directors might borrow on bond such sums as should, from time to time, by a general resolution of the company, be authorized to be borrowed, and the defendant pleaded that there had been no such resolution. 
Held people transacting with companies are entitled to assume that internal company rules are complied with, even if they are not. Known as the “indoor management” rule.
[bookmark: _Case_292_-]Case 211 – Wolpert v Uitzigt Properties (Pty) Ltd 1961
Action was instituted for provisional sentence on four promissory notes for £1 500 each. Each of the promissory notes bore the rubber stamp of the defendant company, and below that the signature “T McAlpine”, the name of one of its directors, followed by the word “director”. The company denied liability on the ground that the notes had not been signed by all its directors, as required by its articles. The action for provisional sentence failed. 
Held that an outsider who deals with an ordinary director may not assume that a particular ordinary director has necessary authority to contract on behalf of the company. This is so even if the articles provide that an ordinary director may be authorized to conclude the particular transaction, without specifically mentioning a particular director. The outsider may not assume on the basis of the Turquand rule that the director with whom he or she is contracting with is the particular director who has been authorized.
Case 214 – Tuckers Land and Development  Corporation (Pty) Ltd v Perpellief 1978
This was an appeal from a decision in the magistrate’s court. The plaintiff had sued the defendant company for an amount beyond the ordinary jurisdiction of the magistrate’s court, relying on a written consent to the jurisdiction of the magistrate’s court signed on behalf of the defendant company by one C, the defendant company’s accountant. Finding, on the facts, that it had not be shown that anyone in authority in the defendant company had known that C had signed the consent nor that C had authority to sign the consent on behalf of the defendant company, the court held that C’s consent was ineffective to bind the defendant and that, in consequence, the magistrate’s court had no jurisdiction.
[bookmark: _Case_132_Gets]Case 206 & 212 – Freeman & Lockyer v Buckhurst Park Properties (Mangal) Ltd
Mr Freeman and Mr Lockyer sued Buckhurst Park Ltd and its director, Shiv Kumar Kapoor, for unpaid fees for their architecture work on developing the ‘Buckhurst Park Estate’ in Sunninghill, Berkshire. The company’s articles said that all four directors of the company (another Mr Hoon, who was never there, and two nominees) were needed to constitute a quorum. Originally the company planned to simply buy and resell the land, but that fell through. Kapoor had acted alone (as if he were a managing director) in engaging the architects, without proper authority. The company argued it was not bound by the agreement.
Judge Herbert at Westminster County Court held the company was bound, and the company appealed.
Diplock LJ held the judge was right and the company was bound to pay Freeman and Lockyer for their architecture work. He noted that if actual authority is conferred by the board without a formal resolution, this renders the board liable for a fine.If a person has no actual authority to act on a company's behalf, then a contract can still be enforced if an agent had authority to enter contracts of a different but similar kind, the person granting that authority itself had authority, the contracting party was induced by these representations to enter the agreement and the company had the capacity to act.
[bookmark: _GoBack]All those conditions were fulfilled on the facts, because (1) the board knew about Kapoor’s general activities and permitted him to engage in these kinds of activities; such conduct represented his authority to contract for these kinds of things (2) the articles conferred full power to the board (3) Freeman and Lockyer were induced to contract by these ‘representations’ and (4) the company had capacity.
