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STUDY UNIT 3: DUTIES OF DIRECTORS

Prescribed cases:
Case 187 -  Robinson v Randfontein Estate Gold
Case 188 – Regal Hastings LTd v Gulliver 1All
Case 193 – Atlas Organic Fertilizers (Pty) Ltd v Pikkewyn Ghwano
Case 194 – Sibex Construction (SA) (Pty) Ltd v Injectaseal CC
Case 172 – Fisheries Development Corporation of SA v Jorgenson
Case 189 – Industrial Development Consultants Ltd v Cooley

DUTIES OF DIRECTORS
Sections 75, 76, 77 and 78

· under Companies Act of 1973, duties of directors mainly found in common law and in Codes of Corporate Practice
· common law position is that directors have fiduciary relationship with company 
· in CyberScene Ltd and Others v i-Kiosk Internet and Information (Pty) Ltd 2000, court confirmed that even non-executive directors have a fiduciary relationship
· certain duties have been partially codified in the 2008 Act
· partial codification entails adopting general principles of law which allows some room for the development of the common law by the application of legal principles
· partial codification of directors’ duties has narrowed their duties, because there is now statutory defence open to directors  business judgement test
· fiduciary duties of a director generally entail:
· avoiding a conflict of interests between the director’s personal interests and the interest of the company
· not exceeding the limitations of his or her own power
· maintaining an unfettered discretion
· exercising his or her powers for the purpose for which they were conferred
· partial codification includes a fiduciary duty and a duty of reasonable care
· statutory provisions of Act must still be read in context of common-law principles

Standards of directors’ conduct
Sections 75-76
· director of company must exercise powers and perform functions of director in good faith and in the best interests of the company
· must act with a certain degree of care, diligence and skill
· director must not use the position of director, or use information that is obtained as a director, for any personal benefit
· must not in any way cause harm to the company or subsidiary of the company
· director must communicate to the board any info that comes to his attention, unless reasonably believes that it is immaterial, generally available to the public or known to other directors
· not compelled to disclose information where a legal or ethical obligation of confidentiality prevents him or her from disclosing the information
	
Directors must not abuse position or information (s 76(2)) and must act in a certain way when there is a personal financial interest (s 75)
Sections 75-76
· s 75 provides that if a director’s personal interests conflict with those of the company, director should disclose conflict of interest in the following manner
Companies where there is more than one director:
· if director has personal financial interest or knows that a related person has a personal financial interest  must disclose the interest and its general nature before the matter is considered at the meeting
· compelled to disclose any material information relating to the matter known to the director
· may disclose any observations or pertinent insights if requested to do by other directors and present at the meeting, but must leave immediately after making disclosure
· director may not execute any document on behalf of the company in relation to the matter, unless specifically requested or directed to do so by the board
· if director or related person acquires financial interest after matter was approved  must promptly disclose, the nature and extent of that interest and the material circumstances
· decision/agreement by the board is valid despite any personal financial interest if it was or has been ratified by an ordinary resolution of the shareholders
· any interested person may apply to court for a court order validating a transaction/agreement that was approved despite failure of director to satisfy disclosure requirements
· disclosure and other requirements don’t apply to director i.r.o a decision that may generally affect all the directors, unless the only members of the class are the director or related persons
· also don’t apply i.r.o proposal to remove that director from office, or to a company or its director, if one person holds all of the beneficial interests of all the issued securities of the company and is the only director
Companies with only one director:
· but director does not hold all of the beneficial interests of all the issued securities  director may not approve or enter in any agreement in which he or related person has a personal financial interest unless the agreement is approved by ordinary resolution after the director has disclosed the nature and extent of interest to shareholders
Fiduciary duty and duty of care, skill and diligence
Section 76(3)
· provides that a director must exercise the powers and perform the functions of a director:
· in good faith and for a proper purpose
· in the best interests of the company
· with the degree of care, skill and diligence that may reasonably be expected of a person
· carrying out the same functions in relation to the company as those carried out by that director and
· having the general knowledge, skill and experience of that director
· both an objective and subjective test
The business judgement rule
Section 76(4)
· business judgement rule:
· s 76(4)(a) provide that director satisfies his obligations if:
· he has taken reasonably diligent steps to become informed about a particular matter and
· either the director had no material personal financial interest and had no reasonable basis to know that any related person had personal financial interest or he disclosed the conflict of interest as required and
· the director had a rational basis for believing, and did believe, that the decision was in the best interests of the company
· s 76(4)(b) director entitled to rely on performance of certain people or committees:
· on one or more employees of the company whom director reasonably believes to be reliable and competent in the functions performed
· on the information, opinions, reports or statements provided by legal counsel, accountants, or other professional persons retained by the company and 
· on the board or a committee as to matters involving skills or expertise that the director reasonably believes are matters within the particular person’s professional or expert competence or as to which the particular person merits confidence, or a committee of the board of which the director is not a member, unless he has reason to believe that the actions of the committee do not merit confidence

Liability of directors
Sections 22(1), 44, 45, 48 & 77
· s 77, company may recover loss, damages or costs from a director under the following circumstances:
· common law principles relating to breach of a fiduciary duty
· common law principles relating to delict for breach of duty to act with required degree of care, skill and diligence, or any provision of the Act not mentioned in s 77
· director acted or signed anything on behalf of the company while knowing he lacked the necessary authority
· acquiesced in the carrying on of the business of the company knowing it was being conducted recklessly, fraudulently, with gross negligence, or under insolvent circumstances in contravention of s 22(1)
· is a party to an act or omission by the company despite knowing that the act or omission was calculated to defraud a creditor, employee or shareholder or had another fraudulent purpose
· signed, consented to or authorised the publication of any financial statements that were false or misleading in a material respect
· signed, consented to or authorised the publication of a prospectus or written statement that contained an untrue statement or a statement to the effect that a person had consented to be a director when no such consent given, despite knowing that statement was false, misleading or untrue
· failed to vote against the issuing of any unauthorised shares, despite knowing that they were unauthorised
· participated in issuing of any authorised securities, despite knowing that issue did not comply with provisions of Act
· participated in the granting of options to any person despite knowing that shares are not authorised for this purpose
· participated in decision to grant financial assistance to any person for acquisition of securities of company, despite knowing that this was inconsistent with MOI
· provided with a loan or granted financial assistance despite knowing this is inconsistent with s 45 or MOI
· participated in a resolution approving a distribution despite knowing that distribution contrary to provisions of s 46
· company acquired any of its own shares, or shares of its holding company, despite knowing that contrary to s 46 or 48
· company issues allotment of shares contrary to any provisions of Chapter 4
· director jointly and severally liable with any other person who is or may be held liable for same act
· proceedings cannot commence more than 3 years after act or omission occurred
Indemnification and directors’ insurance
Section 78)
· company can’t undertake not to hold director liable for breach of fiduciary duties
· any provision doing so whether expressed or implied is void
· except to extent that MOI provides otherwise, company allowed to advance expenses to director for purposes of litigation in any proceedings arising out of director’s service to company
· company entitled to take out indemnity insurance to protect a director against any liability or expenses for which company permitted to indemnify a director
· also can take out indemnity insurance to insure itself against any expenses that company may advance to director or for which company allowed to indemnify director
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CASES

[bookmark: _Case_130_-]Case 187: Robinson v Randfontein Estate Gold Mining Co Ltd
A director of the plaintiff company had purchased property in circumstances where it was his duty to have acquired the property not for himself, but for the company. He thereafter re-sold the property to the company. The company was held to be entitled to claim from the director the profit he had  made out of the transaction. At common law a director is subject to fiduciary duties requiring him to exercise his powers bona fide and for the benefit of the company. An important aspect of the fiduciary duty of directors is that they must not put themselves in a position where their duties and personal interest conflict. The general principle is that where one man stands to another in a position of confidence involving a duty of trust, he is not allowed to place himself in a position where his interests conflict with his duty.
[bookmark: _Case_292_-]Case 188: Regal Hastings Ltd v Gulliver 1All
leading case in UK company law regarding the rule against directors and officers from taking corporate opportunities in violation of their duty of loyalty. The Court held that a director is in breach of his duties if he takes advantage of an opportunity that the corporation would otherwise be interested in but was unable to take advantage. However the breach could have been resolved by ratification by the shareholders, which those involved neglected to do.
Case 189: Industrial Development Consultants Ltd v Cooley
The defendant, an architect, had been MD of the plaintiff company, which offered building and development consultant services. As the company’s representative, the defendant sought to obtain contracts for the plaintiff company from the Eastern Gas Board in connection with four depots the latter planned to build. The Eastern Gas Board indicated to the defendant that they were not prepared to do business with the plaintiff company but that they were prepared to engage the defendant personally. Thereupon, the defendant obtained a release from his appointment with the plaintiff company, on the pretext of ill-health, and accepted the work from the Eastern Gas Board. The defendant was held liable to account to the plaintiff company for all benefits accruing under the contract with the Eastern Gas Board.
[bookmark: _Case_132_Gets]Case193: Atlas Organic Fertilizers (Pty) Ltd v Pikkewyn Ghwano (Pty) Ltd
This was an action for certain interdicts and damages based on unlawful competition in relation to the manufacture and sale of various fertilizers. One of the defendants (L) had been the MD of the plaintiff company (Atlas). Claims against him were, in part, based on alleged breaches of his duty of good faith. L had resigned his office. While serving out his period of notice under his employment contract, he took steps to create a competitive company, the defendant company. Also sabotaged plaintiff company’s changes to obtain long-term, favourable raw material contracts and took them for himself, and persuaded certain employees of the plaintiff company to leave it, with a view to joining his own. 
Court held that the MD had acted in breach of his fiduciary duties in diverting certain raw material contracts to himself and in inducing certain employees of the plaintiff company to join his company. The setting up of a competitive company per se was, however, not regarded as an unlawful act.
[bookmark: _Case_36_-]Case 194: Sibex Construction (SA) (Pty) Ltd v Injectaseal CC
First applicant (Sibex), wholly owned subsidiary of the second applicant, conducted as its sole business on-line maintenance sealing.  First respondent, Injectaseal CC, had as founding members B and C. Both had previously been involved in management of Sibex, B as MD and C as general manager. Business conducted by Injectaseal was in direct competition with that of Sibex. Founding Statement for close corp signed only 5 days after B left employ of Sibex. C tendered resignation previous month but stayed in company’s service until 21 July 1987. Majority of skilled technicians in employ of Sibex left at the end of July 1987 to join Injectaseal.
During July and on behalf of Sibex, C on behalf of Sibex, submitted tender for work to Sasol and Natref, main clients. Later in same month Injectaseal sent letter with price schedule attached to Sasol, inviting their business, lower than Sibex prices. Sibex applied to court for limited relief, namely to interdict Injectaseal from benefiting from current quotations to Sasol and Natref pendent lite. 
Court ordered respondent to withdraw any quotation or tender submitted i.r.o. both Sasol and Natref contracts, also prohibiting submission of any further such quotations pending determination of an action by applicants for final interdict
[bookmark: _Case_286_–]Case 172: Fisheries Development Corporation of SA v Jorgenson 1980
Court held that the extent of a director’s duty of skill and care largely depends on the nature of the company’s business, that the law does not require of a director to have special business acumen, and that directors may assume that officials will perform their duties honestly.
