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STUDY UNIT 2
STUDY UNIT 2: DIRECTORS, BOARD COMMITTEES AND THE COMPANY SECRETARY

Prescribed cases:
Case 187 -  Robinson v Randfontein Estate Gold
Case 188 – Regal Hastings LTd v Gulliver 1All
Case 193 – Atlas Organic Fertilizers (Pty) Ltd v Pikkewyn Ghwano
Case 194 – Sibex Construction (SA) (Pty) Ltd v Injectaseal CC
Case 172 – Fisheries Development Corporation of SA v Jorgenson
Case 221 – S v Marks
Case 138 – Re Hydrodam (Corby) Ltd
Case 213 – Panorama Developments (Guildford) Ltd v Fidelis Furnishing Fabrics

MEANING OF THE WORD “DIRECTOR”, TYPES OF DIRECTOR AND THE BOARD COMPOSITION
Section 1, 66 (4)(a)(i-iii), 66(4)(b) and 68 
· director: member of the board of a company as per s 66 or is alternate director
· definition includes a de facto director
· s 66 provides that a person becomes a director only:
· when that person has given written to consent to serve as director after being appointed/elected
· who holds office in accordance provisions of s66
· for purposes of s 75 (director’s personal financial interests) and s 76 (standards of directors’ conduct), the Act includes as a director all of the following:
· directors
· alternate directors
· prescribed officers
· members of board committees (even if not board members)
· members of the audit committees (all have to be board members
· a company’s MOI can ensure that for certain transactions directors can’t act alone 
· Act recognises the following types of directors:
· An ex officio director:
· holds office solely as a result of that person holding another office or title or status
· not appointed by shareholders
· all the powers and functions of any other director, except to extent MOI restricts them
· has all the duties of and subject to same liabilities as any other director
· An MOI-appointed director:
· doesn’t have to be appointed by shareholders
· MOI can specify how and/or by whom such a director is appointed
· An alternate director:
· definition of director specifically includes alternate director
· may be appointed or elected depending on MOI
· defined as a person elected/appointed to serve, as occasion requires, as a member of the board in substitution for a particular elected/appointed director
· s 66(4)(a)(iii) provides that MOI can provide for the appointment/election of one or more persons as alternate directors
· in case of a profit company  at least 50% of alternate directors must be elected by shareholders
· An elected director:
· in the case of a profit company at least 50% of directors must be elected by shareholders
· A temporary director who is appointed to fill a vacancy:
· MOI can provide for appointment
· Unless MOI provides otherwise, directors may appoint a temporary director
· Act and King 3 endorses a unitary board structure  executive and non-executive directors
· executive director: director who is also an employee
· non-executive director: not employed

DIRECTORS AND MANAGERS
· manager: employee of a company whereas a director does not have to be
	
	DIRECTORS
	MANAGERS

	Leadership
	Board of directors must provide intrinsic leadership and direction
	Role to carry through strategy on behalf of directors

	Decision-making
	Directors required to determine future of organisation and protect its assets and reputation. Need to consider how their decisions relate to stakeholders and regulatory framework
	Concerned with implementing decisions and policies made by the board

	Duties and Responsibilities
	Ultimate responsibility for long-term prosperity of company. Required by law to apply skill and care in exercising their duty to company and subject to fiduciary duties. If in breach, may be made personally liable.
	Far fewer legal responsibilities but can’t act contrary to interests of their employer

	Relationship with stakeholders
	Accountable to shareholders for performance and can be removed by them. Act as fiduciaries of shareholders and should act in their best interests but also in the best interests of the company and other stakeholders
	Usually appointed and dismissed by directors or management and don’t interact with shareholders

	Ethics and values
	Key role in determination of values and ethics
	Must enact company ethos, taking direction from the board

	Company administration
	Responsible for company’s administration
	Related duties can be delegated to managers but ultimate responsibility lies with directors

	Statutory provisions in general
	Many provision of Act that can create offences for directors if they act or fail to act in a particular way
	Generally not held responsible under the Act

	Disqualification
	Can be disqualified under Act or in terms of MOI
	Control rests with board of directors and exercised in accordance with manager’s employment contract



· i.t.o King 3, functions of the board of directors include:
· to give strategic direction to the company
· to ensure that management implements board plans and strategies
· to be responsible of rperformance and affairs of the company
· to retain full and effective control over the company
	
NUMBER OF DIRECTORS AND CONSENT
Section 66(11)
· private/personal liability company must have at least 1 director
· public and non-profit company must have at least 3 directors
· s 66(11) : where company doesn’t have prescribed minimum nr of directors  doesn’t negate or limit authority of board nor invalidate anything done by board or company
DIRECTORS: MEMORANDUM OF INCORPORATION MAY VARY CERTAIN PROVISIONS OF THE 2008 ACT 
Sections 66(2)(a) and (b), 66(4)(a)(i-iii), 66(10) and 66(11)
	
	MOI

	Nr of directors
	Can specify a higher nr than minimum nr
Not possible to lower the nr of directors prescribed
Can’t invalidate acts of the board where it acts without required nr of directors

	Appointment of directors
	Can provide that any person will have the power to appoint and remove one or more of the directors but ther must still be minimum nr of elected directors for profit company

	Removal of directors
	Can’t entrench the position of any director & can’t override the will of ordinary shareholders as expressed in any ordinary resolution

	Ex officio directors
	Can provide that a person will be regarded as an ex officio director

	Alternate directors
	Can provide for appointment or election of one or more persons as alternate directors of the company

	Remuneration of directors
	Can provide for remuneration of directors

	Terms of office
	Can provide for term of office of a director

	Ineligibility and disqualifications
	Can provide for additional grounds of ineligibility or disqualification of directors, but can’t override provisions of the Act

	Qualifications
	Can prescribe minimum qualifications to be met by directors of the company



INELIGIBLE AND DISQUALIFIED PERSONS
Sections 69(7)(a-c), 69(8)(a) and (b)(i-iv), 69(11) and 69(12)
· if a person is ineligible for appointment as a director, absolutely prohibited from becoming director of a company  no exceptions
	Person who is ineligible
	Comment
	Section of 2008 Act

	A juristic person
	A company or close corporation can’t be appointed as juristic persons. Trust can’t be appointed as not a legal person
	S 69(7)(a)

	An unemancipated minor or person under a similar legal disability
	
	S 69(7)(b)

	Any person who doesn’t satisfy any requirement in a company’s MOI
	
	S 69(7)(c)



· disqualifications are not absolute  court has discretion to allow disqualified persons to be director
	Person who is disqualified
	Comment
	Section of 2008 Act

	Person who has been prohibited by court of law
	
	S 69(8)(a)

	Person who has been declared to be delinquent by a court of law i.t.o s 162 Companies Act or i.t.o s 47 of Close Corporations Act
	
	S 69(8)(a)

	An unrehabilitated insolvent
	S 69(11) confers discretion on a court to allow appointment
	S 69(8)(b)(i)

	A person who is prohibited i.t.o any public regulation
	S 69(11) confers discretion on a court to allow appointment
	S 69(8)(b)(ii)

	A person who has been removed from an office of trust because of dishonesty
	S 69(11) gives court a discretion and s 69(12) gives shareholders an opportunity to avoid this disqualification
	S 69(8)(b)(iii)

	A person who has been convicted and imprisoned without the option of a fine for theft, fraud, forgery, perjury or other offences as listed in S 69(8)(b)(iv)
	S 69(11) gives court a discretion and s 69(12) gives shareholders an opportunity to avoid this disqualification
	S 69(8)(b)(iv)

	Person disqualified i.t.o. MOI
	
	



DIRECTOR DISQUALIFICATIONS: EXEMPTIONS
Exemptions by a court
Sections 69(11) and 69(8)(b)
Director disqualifications: exemptions for certain private companies
Section 69(12)
· s 69(12) provides that despite being disqualified i.t.o s 69(8)(b)(iii) or (iv), a person may act as a director of a private company if:
· disqualified person holds all shares alone
· all shares held and person related to such person and each such person has consented in writing to that person being a director of the company
APPLICATION TO DECLARE A PERSON DELINQUENT OR UNDER PROBATION
Section 162
· following 8 types of person can apply to court for such an order:
· a company
· shareholder
· director
· company secretary or prescribed officer
· registered trade union that represents employees of the company
· any other representative of the employees of a company
· the Commission
· The Takeover Regulation Panel
	Applicant
	Grounds for application
	Order sought
	Effect of order

	1 – 6
	Person consented to serve as a director or acted in capacity of director or prescribed officer, while ineligible/disqualified
	Delinquency
S 162(5)(a)
	Unconditional
Lifetime

	1 – 6

	Person acted as director while under probation and in contravention of such an order
	Delinquency
S 162(5)(b)
	Unconditional
Lifetime

	1 – 6
	Person grossly abused position of director
	Delinquency
S 162(5)(c)(i)
	Conditional
7 yrs from date of order or longer period

	1 – 6
	Person took personal advantage of information or an opportunity contrary to s 76(2)(a)
	Delinquency
S 162(5)(c)(ii)
	Conditional
7 yrs from date of order or longer period

	1 – 6
	Person intentionally or by gross negligence inflicted harm upon company or a subsidiary of the company
	Delinquency
S 162(5)(c)(iii)
	Conditional
7 yrs from date of order or longer period

	1 – 6
	Person acted in a manner that amounted to gross negligence, wilful misconduct or breach of trust
	Delinquency
S 162(5)(c)(iv)(aa)
	Conditional
7 yrs from date of order or longer period

	1 – 6
	Person acted in various unauthorised, reckless or fraudulent activities
	Delinquency
S 162(5)(c)(iv)(bb)
	Conditional
7 yrs from date of order or longer period

	1 – 6
	Director failed to vote against a resolution in spite of the fact that the company did not satisfy the solvency and liquidity test
	Probation
	Conditional
Not exceeding 5 yrs

	1 – 6
	
	Probation
	Conditional
Not exceeding 5 yrs

	1 – 6
	
	Probation
	Conditional
Not exceeding 5 yrs

	Commission or Takeover Regulation Panel
	
	Delinquency
	Conditional
7 yrs from date of order or longer period



SUSPENDING AND SETTING ASIDE ORDERS OF DELINQUENCY
· person who has been declared delinquent and order is conditional may apply to a court:
· suspend the order of delinquency, and substitute an order of probation, with or without conditions, at any time from 3 yrs after order of delinquency was made or
· set aside an order of delinquency at any time from 2 yrs after it was suspended
FIRST DIRECTORS OF A COMPANY
Section 67
· every incorporator deemed to be director until sufficient directors appointed to meet required minimum
· if nr of incorporators together with ex officio directors and appointed directors is fewer than minimum  board must call shareholders’ meeting within 40 business days after date of incorporation to elect sufficient directors to fill all vacancies
VACANCIES ON THE BOARD
Section 70
· person ceases to be director and vacancy arises:
· when period for director’s fixed term contract expires as provided for in MOI
· person resigns
· person dies
· in case of ex officio  person ceases to hold office or title that entitled him to be director
· person ceases to reside in South Africa at a time when there are no other directors resident in the country
· person becomes incapacitated and is unlikely to regain that capacity within a reasonable time
· declared a delinquent
· place on probation under conditions that are inconsistent with continuing to be a director
· becomes ineligible or disqualified 
· removed by resolution of shareholders, resolution from the board or by order of the coruty
FILING OF VACANCIES
Section 70
· if vacancy other than as result of ex officio director ceasing to hold office must be filled by new appointment or new election at next agm if company required to hold such meeting
· in any other event  must be filled within 6 months after the vacancy arose at a shareholders’ meeting or by a poll
· company must file a notice with the Commission within 10 business days after a person becomes or ceases to be a director of the company

REMOVAL OF DIRECTORS
Section 71
Removal by shareholders
· may be removed by an ordinary resolution adopted at shareholders’ meeting
· notice of meeting and resolution must be given to director prior to consideration
· period of notice given equivalent to that of shareholder when meeting is being convened
· director must be allowed reasonable opportunity to make a presentation before resolution is put to a vote
Removal by board of directors
· ground for removal:
· company has more than 2 directors and it is alleged by a shareholder or director that director has become ineligible or disqualified
· director has become incapacitated and is unlikely to regain capacity within reasonable time
· director no longer resident in SA in circumstances in which no other directors resident within SA
· director has neglected or been derelict in performance of functions as director
· director may apply to court to review determination of board  application for review must be brought within 20 days from date of decision
· abovementioned rules don’t apply to company that has fewer than 3 directors  any director or shareholder must apply to Companies Tribunal to determine any matter
BOARD COMMITTEES AND THE AUDIT COMMITEE
Section 72
· board is responsible for carrying out its duties properly and a director can’t use the appointment of a committee as a shield against his or her own responsibility s 72(3)
· members of an audit committee are appointed by shareholders
· duties of audit committee are extensive
KING 3 PROPOSALS ON BOARD COMMITTEES
· proposes that board committees should be established to assist the directors by giving detailed attention to important areas
	Remuneration committee
	Make recommendations on specific remunerations packages for each of the executive directors
Make recommendations as to fees to be paid to each non-executive director
Evaluate the performance of individuals in key areas contributing to the success of the company and achievement of results

	Nomination committee
	Assist the board in formal and transparent procedures leading to board appointments and the company secretary
Review and evaluate the board’s mix of skills and experience
Review and evaluate other qualities of board
Review and evaluate all committees and contribution of each director

	Risk management committee
	Assist the board in reviewing the risk management process and significant risks facing the company



BOARD MEETINGS
Section 73
· director authorised by board can call meeting at any time
· directors’ meeting must be called:
· if required to do so by nr or % of directors specified in MOI
· if required to do so by at least 25% of the directors where board has at least 12 members
· where board has fewer than 12 members, if meeting requested by at least 2 directors
· possible to conduct board meetings by electronic communication
· no board meeting may be convened without notice to all of the directors
· majority of directors must be present before vote may be called
· every director has one vote
· majority is sufficient to approve resolution
· minutes of all board and committee meetings must be kept
THE MANDATORY APPOINTMENT OF A COMPANY SECRETARY
Sections 86-89
· public company and state-owned enterprise must appoint a company secretary
· company secretary is the chief administrative officer
· when directors appoint a person as a company secretary, must be satisfied that the person is suitable qualified with the necessary experience to perform the duties of company secretary
· a company secretary is accountable to the board and duties include:
· providing directors collectively and individually with guidance as to their duties, responsibilities and powers
· making directors aware of any law relevant to or affecting the company
· reporting to board on any failure on the part of the company or director to comply with the Act
· ensuring minutes of all shareholders’ meetings, board meetings and the meetings of any committees of the directors, or of the company’s audit committee, are properly recorded 
· certifying in the annual financial statements whether the company has filed required returns and notices in terms of the Act, and whether all such returns and notices appear to be true, correct and up to date
· ensuring that a copy of the company’s annual financial statements is sent to every person entitled
· carrying out the functions of a person designated in terms of s 33(3)
· juristic person or partnership may be appointed secretary provided that every employee is not disqualified from being appointed company secretary
· at least one employee must be permanently resident in SA and must have the required knowledge and experience to perform duties of company secretary
· board can take resolution to remove a company secretary
· where company secretary removed by company  may insist that a statement be included in the annual financial statements relating to that financial year setting out the secretary’s contention as to circumstances that resulted in removal
REGISTRATION OF SECRETARIES AND AUDITORS
Section 85
· every company that appoints a company secretary or auditor is required to maintain a record of its secretaries and auditors


[bookmark: _GoBack]CASES

[bookmark: _Case_130_-]Case 187: Robinson v Randfontein Estate Gold Mining Co Ltd
A director of the plaintiff company had purchased property in circumstances where it was his duty to have acquired the property not for himself, but for the company. He thereafter re-sold the property to the company. The company was held to be entitled to claim from the director the profit he had  made out of the transaction. At common law a director is subject to fiduciary duties requiring him to exercise his powers bona fide and for the benefit of the company. An important aspect of the fiduciary duty of directors is that they must not put themselves in a position where their duties and personal interest conflict. The general principle is that where one man stands to another in a position of confidence involving a duty of trust, he is not allowed to place himself in a position where his interests conflict with his duty.
[bookmark: _Case_292_-]Case 188: Regal Hastings Ltd v Gulliver 1All
leading case in UK company law regarding the rule against directors and officers from taking corporate opportunities in violation of their duty of loyalty. The Court held that a director is in breach of his duties if he takes advantage of an opportunity that the corporation would otherwise be interested in but was unable to take advantage. However the breach could have been resolved by ratification by the shareholders, which those involved neglected to do.
[bookmark: _Case_132_Gets]Case193: Atlas Organic Fertilizers (Pty) Ltd v Pikkewyn Ghwano (Pty) Ltd
This was an action for certain interdicts and damages based on unlawful competition in relation to the manufacture and sale of various fertilizers. One of the defendants (L) had been the MD of the plaintiff company (Atlas). Claims against him were, in part, based on alleged breaches of his duty of good faith. L had resigned his office. While serving out his period of notice under his employment contract, he took steps to create a competitive company, the defendant company. Also sabotaged plaintiff company’s changes to obtain long-term, favourable raw material contracts and took them for himself, and persuaded certain employees of the plaintiff company to leave it, with a view to joining his own. 
Court held that the MD had acted in breach of his fiduciary duties in diverting certain raw material contracts to himself and in inducing certain employees of the plaintiff company to join his company. The setting up of a competitive company per se was, however, not regarded as an unlawful act.
[bookmark: _Case_36_-]Case 194: Sibex Construction (SA) (Pty) Ltd v Injectaseal CC
First applicant (Sibex), wholly owned subsidiary of the second applicant, conducted as its sole business on-line maintenance sealing.  First respondent, Injectaseal CC, had as founding members B and C. Both had previously been involved in management of Sibex, B as MD and C as general manager. Business conducted by Injectaseal was in direct competition with that of Sibex. Founding Statement for close corp signed only 5 days after B left employ of Sibex. C tendered resignation previous month but stayed in company’s service until 21 July 1987. Majority of skilled technicians in employ of Sibex left at the end of July 1987 to join Injectaseal.
During July and on behalf of Sibex, C on behalf of Sibex, submitted tender for work to Sasol and Natref, main clients. Later in same month Injectaseal sent letter with price schedule attached to Sasol, inviting their business, lower than Sibex prices. Sibex applied to court for limited relief, namely to interdict Injectaseal from benefiting from current quotations to Sasol and Natref pendent lite. 
Court ordered respondent to withdraw any quotation or tender submitted i.r.o. both Sasol and Natref contracts, also prohibiting submission of any further such quotations pending determination of an action by applicants for final interdict
[bookmark: _Case_286_–]Case 172: Fisheries Development Corporation of SA v Jorgenson 1980
Court held that the extent of a director’s duty of skill and care largely depends on the nature of the company’s business, that the law does not require of a director to have special business acumen, and that directors may assume that officials will perform their duties honestly.
Case 221: S v Marks
Term “Director” covers  control of a company in any of it’s activities and covers de facto directors and those who ursurped the position of director, doesn’t just cover those with legal or constitutional control.
Case 138: Re Hydrodam (Corby) Ltd
A de facto director is a person who assumes to act as a director. He is held out as a director by the company, and claims and purports to be a director, although never actually or validly appointed as such. To establish that a person was a de facto director of a company, it is necessary to plead and prove that he undertook functions in relation to the company which could properly be discharged only by a director. It is not sufficient to show that he was concerned in the management of the company’s affairs or undertook tasks in relation to its business which can properly be performed by a manager below board level.
Case 213: Panorama Developments (Guildford) Ltd v Fidelis Furnishing Fabrics
 The secretary of the defendant company had fraudulently ordered ‘self-drive’ cars from the plaintiff, a car hire company, on various dates, falsely stating that they were wanted by the defendant company for business purposes. In fact the defendant company knew nothing about the transactions. Both the trial court and the Court of Appeal held that the defendant company was liable to the plaintiffs for the amount of the hire. 
Company secretary is an officer of the company with extensive duties and responsibilities and regularly makes representations on behalf of the company and enters into contracts on its behalf. It was the company that put him in the position in which he, as company secretary, was able to commit the frauds. So the defendants are liable.
