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STUDY UNIT 11
STUDY UNIT 11: INSIDER TRADING

INTRODUCTION
· insider trading: purchase or sale of a company’s shares by insiders when in possession of inside information, which, if generally known, would affect the price of those shares
· insider: person who has inside info owing to his role as director, employee or shareholder of an issuer of securities listed on a regulated market, or who has access to such information by virtue of employment, office or profession, or where such person knows that the source of the info was an insider
· inside information: specific or precise information that has not been made public and which is obtained or learned as an insider, and if it were made public would be likely to have a material effect on the price or value of any security listed on a regulated market
· s 74  includes a non-exhaustive list of circumstances in which info is regarded as having been made public
· info regarded as having been made public when:
· it is published in accordance with the rules of the relevant regulated market for the purpose of informing investors and their professional advisers
· it is contained in records which, by virtue of an enactment, are open to inspection by the public
· it can be readily acquired by those likely to deal in any securities of an issuer to which the info relates or
· it is derived from info which has been made public
· info must still be regarded as having been made public even though it
· can be acquired only by persons exercising diligence or observation or having expertise; or
· is communicated only on payment of a fee; or
· is only published outside the Republic
OFFENCES AND DEFENCES
· SSA prohibits insider dealing, improper disclosure of insider information and encouraging or discouraging dealing
DEALING:
· s 73(1)(a) prohibits dealing for one’s own account
· s 73(2)(a) prohibits dealing for another’s account
· offence for an insider who knows that he has insider info to deal directly/indirectly or through an agent for his own account in the securities listed on a regulated market to which the info relates or which are likely to be affected by it
· insider could escape liability if:
·  it was proved on a balance of probabilities that he was acting in pursuit of the completion of an affected transaction, or
· he only became an insider after giving the instruction to deal to an authorised user and the instruction was not changed in any manner after he became an insider
· also offence for an insider who knows he has inside info to deal directly/indirectly for any other person
· insider could escape liability if it was proved on a balance of probabilities that
· he is an authorised user and was acting on specific instructions from a client, except where the inside info was disclosed to him by that client or
· he was acting on behalf of a public sector body in pursuit of monetary policy, policies i.r.o. exchange rates, the management of public debt or external exchange reserves or
· he was acting in pursuit of the completion of an affected transaction or
· he only became an insider after giving the instruction to deal to an authorised user and the instruction was not changed in any manner after he became an insider
DISCLOSING:
· offence for an insider who knows that he has inside info to disclose that info to another person (s 73(3)(a))
· defence if the accused could prove on a balance of probabilities that:
· the info was disclosed in the proper performance of the functions of his employment, office or profession in circumstances unrelated to dealing in any security listed on a regulated market and
· that it was also disclosed at the same time that the info was inside info
ENCOURAGING OR DISCOURAGING
· offence for an insider who knows that he has inside info to encourage or discourage another person from dealing in securities
· whether certain conduct amounts to encouragement or discouragement would be for the courts to decide
SANCTIONS AVAILABLE
· any person who contravenes the insider trading provisions contained in s 73 commits an offence
· penalties which could be imposed are a fine not exceeding R50 mill or up to 10 years in prison or both
· if the DPP declines to prosecute for an alleged offence, the FSB may institute a prosecution i.r.o. that offence in a competent court
CIVIL LIABILITY
· action can be instituted by the FSB s 77 (1)  civil liability on insider who knows that he has inside information for dealing for his account
· s 77(2)  dealing for another person
· s 77(3)  improper disclosure of information
· s 77(4)  encouraging another person
· FSB can sue an insider who profits or would have made a profit if he had sold the securities at any stage, or avoids a loss through the dealing
· if another person on whose behalf the dealing occurred is liable as an insider i.t.o s 77(1), both insiders are jointly and severally liable
· penalty can’t exceed 3 times the amount profit or avoided loss
· [bookmark: _GoBack]although it is a criminal offence to discourage a person from dealing  no civil liability is imposed
