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STUDY UNIT 10
STUDY UNIT 10: COMPROMISES

INTRODUCTION
· Compromise procedure dealt with under ss 311 – 313 of 1973 Act
· court-driven procedure
· compromise: agreement btw a company and its creditors i.t.o. which the creditors agree to accept less than their full claims against the company
· new procedure does away with court involvement in commencing the procedure and in reaching a compromise
· according to s 55(1) of the 2008 Act, provision relating to a compromise  can apply to a company even if not financially distressed but don’t apply to a company that is engaged in BR proceedings or is a company contemplated in s 128(1) of the Act
· a company’s board of directors or liquidator of the company may propose a compromise
· 
PRESCRIBED CONTENTS OF A PROPOSAL
· proposal must contain all info reasonably required to assist creditors in deciding whether or not to accept/reject proposal
· must be divided into 3 parts: Part A – Background, Part B – Proposals and Part C – Assumptions and conditions
· Part A – Background to proposal must contain at least the following:
· complete list of all the material assets of the company, incl an indication as to which of these assets are held as security by creditors on date of proposal
· complete list of creditors of the company as on the date of proposal, incl indication as to which creditors qualify as secured, statutory preferent and concurrent creditors under laws of insolvency and which creditors have proved their claims
· the probable dividend that would be paid to creditors if the company was placed in liquidation
· complete list of the holders of the securities issued by the company, and the effect the proposal will have on them (if any,) and
· whether the proposal includes a proposal made informally by a creditor of the company
· Part B – Details of proposal must incl the following:
· nature and duration of any proposed debt moratorium
· extent to which the company will be released from the payment of its debts, and the extent to which any debt is proposed to be converted to equity in the company
· the treatment of contracts and the ongoing role of the company
· the property of the company that will be made available for the payment of creditors’ claims
· the order of preference i.t.o. which the proceeds of property will be applied to pay creditors once the proposal is adopted and
· the benefits of adopting the proposal as opposed to the benefits that would be received by creditors if the company was placed in liquidation
· Part C – Assumptions and conditions of the proposal must incl:
· a statement of the conditions that must be satisfied (if any) 
· for the proposal to come into operation and
· for the proposal to be fully implemented
· the effect (if any) that the plan will have on the nr of employees, as well as on their terms and conditions of employment and
· a projected
· balance sheet for the company and
· statement of income and expenses for the 3 ensuing years
· proposal for a compromise must conclude with a certificate by an authorised director or prescribed officer of that company stating that:
· any factual information provided in the proposal appears to be accurate, complete and up to date, and
· any projections provided are estimates made in good faith on the basis of factual information and assumptions as detailed in the statement
ADOPTION AND SACNTIONING OF THE PROPOSAL
· i.t.o s 155(6) a proposal for compromise will be regarded as adopted by the creditors of the company if it is supported by a majority in number, representing at least 75% in value of the creditors at a meeting called for that purpose
· i.t.o. s 155(7)(a)  company may apply to the High Court for an order approving(sanctioning) the proposal, if it has been adopted by the creditors as per s 155(6)
· i.t.o. s 155(7)(b), the court may sanction the compromise as embodied in the adopted proposal if it considers it just and equitable to do so
EFFECTS OF APPROVAL
· i.t.o s 155(8) a copy of the court order sanctioning a compromise must be filed by the company within 5 business days, and must be attached to each copy of the company’s MOI
· once a compromise has been sanctioned by the court, it is final and binding on all the company’s creditors from the date on which the copy of the order is filed
· [bookmark: _GoBack]compromise sanctioned i.t.o. s 155 doesn’t affect the liability of any person who is a surety of the company
