CAPACITY & PRESENTATION OF A COMPANY
Introduction

Before Section 36 of the Companies Act, any act which fell beyond the capacity of the company was void. The Ultra Vires Doctrine was based on the understanding that a company existed in law only for the purpose for which it was incorporated. Thus, if the Company acted outside its capacity it was as if the company did not exist in law. If the company exceeded its capacity, it was not bound. The directors could not have authority to perform that act on behalf of the company because the company did not exist to give them the necessary authority to perform that act. The company was thus not bound, because in law it did not exist, and therefore the directors did not have the authority to bind the company.

Statutory Arrangement (New Approach)

A company’s capacity is determined by its main object as stated in the memorandum of association. In addition, unlimited ancillary objects for the purpose of achieving this are deemed to be included in the company’s capacity.

Moreover, every company has plenary powers to enable it to realize its main ancillary objects. It is possible for a company’s main business object to be changed.

Section 36

According to this section, “No act of a company shall be void by reason only of the fact that the company was without capacity or power so to act or because the directors had no authority to perform that act on behalf of the company by the reason of the said fact and, except as between the company and its members or directors, or as between its members and its directors neither the company nor any other person may in any legal proceedings assert or rely upon any such lack of capacity or power of authority”.
Acts beyond the objects of a company are still ultra vires, or outside its capacity. But section 36 provides that no such act of a company shall be void merely because of the fact that the company lacked the power or capacity to act. The doctrine of constructive notice has become irrelevant. i.e. it does not matter whether or not an outsider who contracts with the company is aware of the fact that the particular transaction is ultra vires.
A contract entered into by the directors of the company which is beyond the capacity of the company and outside the scope or authority of the directors is no longer void, but binding (this is the effect of section 36).

Section 33

In terms of section 33, the capacity of the company is governed by its main object:

(1) “Any company… shall have the capacity determined by the main object stated in its memorandum of and there shall be included in its capacity unlimited objects ancillary to the said main object except such specific ancillary objects as are expressly excluded in its memorandum.
(2) If the main business actually carried an at any time by a company falls within the capacity of the company by virtue only of an object ancillary to the main object… such main object or business shall be deemed to be the main object of that company…”
Note:
The effect of subsection is that the main object – and hence the capacity of a company could be something quite different from its stated main object… i.e. it can shift and change informally to something different.
Section 34

Section 34 deals specifically with the powers of the company, and reads as follows:
“Subject to any limitation imposed by this Act, every company shall have plenary powers, including the common powers stated in Schedule 2 to the Act; to enable it to realize its main and ancillary powers, except such specific powers as are expressly excluded or qualified in its memorandum.”
Note:
The advantage of the vagueness of section 33 and 34 is that it would be very difficult for a company or anyone else to establish that any particular act fell outside the capacity of the company. These sections make provision for the express exclusion of specific ancillary objects and powers.

1.
The Doctrine of Disclosure

This doctrine requires that the company’s constitutive documents, i.e. the memorandum and articles of association be lodged with the Companies Office where these documents are then available for public inspection (especially public companies). These requirements are of a continuous nature and apply to the company in every phase of its existence, from incorporation until dissolution or deregistration. It is considered to be one of the most effective ways of exposing corporate malpractices.
2.
Doctrine of Constructive Notice

In terms of this doctrine, it is accepted that anyone dealing with the company is deemed to be fully acquainted with the public documents of that company which include its memorandum and article of association, as well as any special resolution, since all these documents are lodged with Registrar for public inspection. i.e. the company will not be liable by the contract where the 3rd party is deemed to be aware or have been aware of the limitation of powers or capacity of the company or its directors.


This doctrine also operates where someone who is authorized to represent the company, acts beyond the scope of his authority.

Note:
The doctrine of constructive notice applies to information that actually appears from the public documents. In the case of an internal requirement that a director may exceed the capacity if authorized by the company in general meeting, the outsider will not, by virtue of the doctrine of constructive notice be able to assume that the director was authorized. Turquand Rule may however assist the outsider.
*Doctrine of Constructive notice has been heavily criticized and been abolished in Canada, New Zealand and England. South Africa is being advised to follow suit.
3.
Turquand Rule

Turquand rule applies to internal requirements. Senior officials in the company structure (i.e. the Board of Directors or Managing Director); usually possess express authority to act on behalf of the Company. In terms of this rule an outsider contracting with the company in good faith is entitled to assume that the internal requirements and procedures have been complied with. Therefore, the company will be bound by the contract even though all matters of internal management and procedure have not been complied with.

In Wolpert v Uitzigt Properties (Pty) Ltd 1961 (2) SA 257 (W), it was accepted that an outsider who deals with an ordinary director may not assume that a particular ordinary director has necessary authority to contract on behalf of the company. This is so even if the articles provide that an ordinary director may be authorized to conclude the particular transaction, without specifically mentioning a particular director. The outsider may not assume on the basis of the Turquand rule that the director with whom he or she is contracting with is the particular director who has been authorized.

Exceptions:


The Turquand rule is available only to a person who believes in good faith that an agent of the company is properly authorized to act on behalf of the company. A person cannot rely on the protection of the rule if:

(i) he knew that the mandate was defective;

(ii) the circumstances surrounding the negotiations were suspect and he had accordingly been placed on his guard (i.e. he or she should have known that the agent purporting to act on behalf of the company lacks necessary authority to do so).


The decision on Tuckers Land and Development Corporation (Pty) Ltd v Perpellief 1978 (2) SA 11 (T) is an example of where the individual who purported to act on behalf of the company did not have the necessary authority to do so. However, it is beyond doubt that a company may still be liable in contract on the basis of agency by estoppel.

The principles of estoppel do not form the basis of the Turquand rule. It is essential for the doctrine of estoppel that there be a culpable misrepresentation which precludes the representor from relying on the true state of affairs if the other party acting on the representation was prejudiced. A company is not guilty of any misrepresentation if a statement, for example, is made in the articles that the managing director may be vested with certain authority, on condition that certain prerequisites, such as a resolution by the board of directors to that effect, have first been complied with, since nobody has represented that this condition has actually been fulfilled. The conclusion, that the rule in Royal British Bank v Turquand is an independent legal rule which came into being for the regulation of a particular state of affairs, is unavoidable. The principles of estoppel are occasionally used to supplement the rule.
4.
Doctrine of Estoppel

Estoppel only comes into play when the agent did not have actual (express or implied) authority to bind the company. In this case, the misrepresentation that the agent had the necessary authority must have been made by the company as principal. It is not sufficient for the agent to have made the misrepresentation, but certain requirements must be proved by an outsider (or 3rd party) in order to prevent (estopp) the company from denying liability, that:
(i) the company misrepresented, intentionally or negligently, that the agent concerned had the necessary authority to represent the company;

(ii) as a result of this misrepresentation the third party was induced to deal with the agent; and
(iii) the third party was prejudiced by this misrepresentation.

In Freeman and Lockeyer v Buckhurst Park Properties (Mangal) Ltd the impression is created that the doctrine of estoppel was the only explanation for the liability of the company in that particular instance. The court concluded that estoppel (or ostensible authority) could not only arise from the articles, but also, as in this case, because the company with full knowledge and approval allowed the ordinary director to act as managing director and in this manner culpably represented that he was entitled so to act. As a result of the impression thus created the company was estopped from denying the ostensible authority of the ordinary director to act as Managing Director.

Therefore, estoppel will only be relevant in exceptional circumstances, when there is also a clear indication that all the requirements of this doctrine are met. 
Note:
People seeking to hold the company liable may prefer to invoke the Turquand rule, since there are more requirements for a successful reliance on estoppel. A third party not entitled to the protection afforded by the Turquand rule can in the final instance invoke the doctrine of estoppel in order to hold the company liable.

Conclusion
Situations relating to Corporate Representation:

· Agent deriving authority from articles – this authority is original and not derived indirectly from a body within the company delegating or conferring authority, but directly from the articles. The extent of the authority is determined with reference to the articles in accordance with the ordinary rules of interpretation (Board of Directors normally derives authority to act on behalf of the company from the articles).
· Agent otherwise authorized – when an authorised agent deals with a third party on behalf of his principal, he binds his principal as against the third party. So too, an ordinary director, a managing director, a committee of directors, the board of directors itself or another agent deals with a third party on behalf of the company in terms of a special or general resolution or mandate, the company will be bound.
· Liability despite lack of authority – the company will nevertheless be bound  despite lack of authority, if: (i) it ex post facto ratifies, whether expressly or by implication, the actions of the unauthorized agent; or (ii) the company is prevented by operation of the Turquand rule from relying on a defect in the authority attributable to an internal irregularity; or (iii) by estoppel it is denied the opportunity to show that the agent had no authority to bind it – that would be the case if the company culpably created the impression that the agent was in fact duly authorized, thereby causing the third party to act to his detriment. 

