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Ackerman v Loubser
1918 OPD 31

Qrange Free State Provindal Division
1518, April 15; May 1.
WARD, 1.

Flynote

Insurance. -« Accident pelicy.--- Damages from wrongdoer. ~— Subrogation.

Headnote

A person Insured agalnst accldents has the right to recover damages from a wrongdoer for any wrong
done to him although he has already been compensated in respect of such wrong by the Insurers, but, as
the principle of of2 subrogation ls applicable In our law, the Insured, if fully compensated by the Insurer,
becomes a trustee for any compensation pald him by the wrongdoer and ls bound to hand over to the
Insurer whatever money he recelves from the wrengdoer over and above the actual loss he has sustained
after taking Into account the amount he has received under the contract of insurance.

Sembia: An Insured who has been fully compensated by the Insurer may cede his right of actlon agalnst
the wrongdoer to the Insurer and the Insurer may then sue In the name of the Insured.

Case Information
The facts appear sufficlently from the judgment.

C.L. Botha (for the appellant): During the hearing plaintiff admitted that he had been compensated by an
Insurance company for the damage to hls car, Plalntlff must show further loss before he can sue: he has a
cause of actlon agalnst defendant, but he ¢annot recover mere nominal damages. See Edwards v Hyde
(1903, T.5., p. 384.) Plaintlff cannot under any law of agency sue on behalf of the company without a
power of attorney.
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P.U. Fischer (for the respondent): The extent of defendant's llabllity Is not affected by the fact that in
consequence of his conduct a sum of money Is pald to the plaintiff under a policy of insurance ---
Halsbury's Laws of England, vol, x., par. 599; Porter on Insurance (5th edition), p. 258, Mayne on
Damages (6th edition}, pp. 115, 475 and 538; Bradbum v Great Western Raitway (1874, 10 Ex., p. i)
Yates v White (44, Rev. Reps, 708.) An actlon Is allowed without any cesslon, and plaintiff would become
trustee for the addltionat payment ~-- see Cullin v Butler (1816, 5 M. and S., 461). Suing for damages is
sulng for compensation --- Pollock on Yorts, p. 1885. In our law, when a tort Is committed the result Is
merely a debt Incurred, which Is payable by the debtor or by someone on hls behalf --- see De Groot, 3, 9,
10; Digest, 46, 3, 17; Pothier an Obligations, par. 499.

Botha, in reply: Speclal damage has to be proved --- see Nathan's Common Law of South Africa, vol. li., p.
741 et seq. and vol. lil., par. 1547 et seq.

Cur, adv. vull.

Postea, 1st May.

Judgment

WARD 1.: In this ¢ase the respondent sued the appellant In the magistrate’s court of Bethlehem for
damage done to his motor-car through a dog befonging to defendant ¢oming In ¢entact with the car and
¢ausing damage amounting to £57 15s. 11d. reduced to £50 0s.0d., to bring It within the jurisdiction of
the maglstrate’s court. The magistrate gave judgment for the amount clalmed with costs, and agalnst this
judgment the defendant appealed.

The position taken up by Mr. Botha, who appeared for the appeilant was thls, that the respondent having
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already been compensated for the damage done to hls car by the Insurers having paid the blll for putting It
in order, no action for damages against the wrongdoer exlsts as the respondent has already been fully
compensated for the wrong done to him, The plaintift {now respendent) admits the car was, at the time It
was damaged, Insured against accldent In the insurance company above referred to, and that the
company pald to A. Ross & Co., Ltd., the bill for repalring the damage caused by the defendant's dog to
the car. The only part of the policy of Insurance which has any bearlng on this appeal appears to be
condltion 15 which provides inter alia "The company shall not be llable under this pollcy If the assured

1918 OPD at Page 32

shall, without the written authority of the company, do anything to incur any llabllity in respect of . . . any
¢lalm or 10ss or Injury or damage for which the assured may clalm Indemnity under this policy." 16. "The
company shall in respect of anything insured under this pollcy be entitled to use the name of the assured
to enforce for the benefit of the company any order made for costs or otherwlse, or to make or defend any
clalm for Indemnity for damages against any persen or company or for any other purpose connected with
this pollcy.”

The plalntiff in his evidence states: "I am bringing the action to recover the amount of damage sustalned.
The account has been paid by the African Guarantee and Indemnity Company with whom the car was
Insured. T produce the policy. By condition 16 I am <ompelled to take action If requested by the company.
The company have requested me to take actlon.” In cross-examination he states: "The cdlalm I bring
before the Court to-day has been pald on the understanding that I take action agalnst defendant. I bring
the actiont on my own behalf. I have no power of attorney from the Insurance Company. .. .. . The
Insurance Company did not pay me. They pald the accounts. There was no cession glven of the accounts
so far as I know. The accounts handed in have been paid by the company. The money I ¢laim for the
purpose of handing it over to the company.”

On the evidence Mr. Botha, for the appellant, takes up the pesition that the respondent having already
been compensated for the damages to hls car cannot clalm further damages from the appellant.

Mr. Fischer for the respondent admits that, if the insurance company had pald the account for repalring the
car for the purpose of releasing the appellant from his Ilabllity for the wrong done by him, that would be a
good answer to the respondent's clalm, even if payment was made without the knowledge or consent of
the appetlant, 5o long as it was made in his name. And I think that the correctness of that position cannot
be doubted.

The evidence however is clear that when the Insurance Company pald for the damaged car, they dld so te
discharge their own liability under thefr contract with the respondent and not with any intentlon of
releasing the appellant. The matter was res /nter allos acta and tan In no way affect the llability for the
wrong done by the appellant to the respondent.

1918 OFD at Page 34

Mr. Botha's argument that because the Insurance Company has already compensated the respondent the
judgment appealed against awarded him damages In effect compensated him twice for the same damage,
seems to me fallaclous. For the payment already made by the insurance company was only made to the
respondent (the assured) on the understanding that he would fulfil his obligation under conditlon 16 of the
contract, and use hls right of actlon for the beneflt of the company, The company, If the respondent had
refused to comply with the request to allow hls name to be used, could have sued him for damages arlsing
trom his refusal to fulfii his ¢contract,

Mr. Botha admits that if the respondent had ceded hls right of actlen the insurance company could have
recovered, and this seems to me to imply that the respondent until he did so cede his right had a valid
right of actlon vested In him which he was entitled to exerclse against the appellant.

There |s another conslderation, which shows that apart altogether from Conditlon 16 of the policy the
respondent could net under any cirgumstances obtaln for his own beneflt double compensation., An
accldent policy is a contract of indemnlity and from that It follows that the Insurers who have indemnifled
the Insured are entitled upon the princlple of subrogation to the advantage of every right vested In the
latter whether such right exlsts as stated by Lord ESHER, M.R., In Castelfam v Preston {11 QBD 380} In
contract fulfilled or unfulfilled or In remedy for tort capable of being insisted upor “or already Insisted
upon.,”
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Clifford v Commercial Union Insurance Company of South Africa Ltd
[1998] JOL 2374 (A)

ann-__ﬁ“nhhwn_ﬁv Not, reported in any Butterworths printed serfes.

Case No: 302/ 36

Judgment Date{s): 2270571998

Hearing Date(s): 04 F 05/ 1998

Marked as: Reportable

Country: South Africa

Jurisdiction: Supreme Court of Appeal

Division: -

Judge: Schutz JA; Merais JA; Nlenaber JA

Bench: Van Heerder DCJ, Schytz, Nienaber, Marals, Howle JA

Parties: Jo Clifford (A}; Commerclal Union Insurance Company (R)

Appearance: N Lazarus, Edward Nathan & Friedland Inc (A); R Wise, James Troward
Mabin (R)

Categorles: Appeal - Action « Civil = Substantive — Private

Function: Sets New Precedent

Key Words

Insurance Act 27 of 1994 - Insurance - Indemnity pelicy — Indemnity policy ~ repudiation - Repudiation
of Indemnity policy - Incorrect Information provided by insured - Insurance - misrepresentation by
Insured

Mini Summary

Appeal against decislon of court a quo Iz upholding Insurance comgpany’s repudiation of clalm of Insured on
grounds of Incorrect informatlon provided in proposal form.Meld that for the insurance pollicy to be
repudlated, Commerclal Unign had te prove that the incorrect information materially affected the
assessment of the risk under the policy. A comparison had to be made between how the risk would have
been calculated had the Insurer been aware of the true facts, as opposed to the assessment based on the
migrepresentation. The standard is an objective one, being whether a reasenable man would conslder that
the relevant informatlon should have been dlsclosed to the Insurer. The "new for old” clause In the
proposal was held to be declsive of materlality as If the Insurer had known the true facts, Its assessment of
the risk would have been different.Application dismissed with costs.
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SCHUTZ JA: On 5 May 1994 the respondent ("Commerclal Unlon') repudiated an Indemnity policy taken
out by the appellant (Mrs JD Clifferd —~ "Clifford") on the ground of incorrect statements made In the
proposal form. The Issue Is whether the admitted flaws In the form justified repudlation.

Clifford claimed that a car covered by the policy had been stolen an 30 January 1594. The car was
expensive, a Mercedes Benz 500 SL A/C with an estimated value of R530 000. Her clalm for
Indemnification was dismissed by Lewvy A, who described the history of the car as a chequered one.
Indeed that Is so, and in that history 15 to be found the origin of the later dispute.

Page 3 of [1998] JOL 2374 (A)

The car had been manufactured prior te July 1991, In which manth It was Imparted into South Africa from
the UK as a new car by a motor dealer ROM Vehicles {(Pty) I.td trading as Executive Cars. The latter sold It
to one Krottenberger, the Austrlan Consul-General, who took delivery together with the blll of entry and a
transfer form signed by Executive Cars as transferor. The name of the transferee was left blank. This
brace of documents was thereafter treated as If a bearer Instrument, to be handed from holder to holder -
betokening title and empowering reglstration in the hands of the last holder. Krottenberger did not register
the ¢ar in hls name, as the law required. The reason for delaying registration after this and subsequent
transactions was to obtaln as late a reglstration date and as late a number plate as possible, matters
which were consldered to dictate the "model" and therefore the value of the ¢ar.
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Early In 1992 Krottenberger and one Wlishire exchanged thelr 500 SL's, both "out of the box”, and that Is
how Wilshire acquired Krottenberger's car.

Page 4 of [1998] JOL 2374 (A)

Together with it he received the bill of entry and the transfer form, the latter still In blank, He also
"horrowed" trade plates from a company In Krottenberger's group of companles, Welsemberg Investments
(Pty) Ltd, a motor dealer, He was authorised to use them by Weisemberg's director, notwithstanding that
that company had no interest In the car. Trade plates are Intended to be used by motor dealers In the
course of their leglitimate activitles, not as a means of allowing others to evade the reglstration and
licenging requirements of the law. Not that the car was driven around much during Wilshire's tenure. He
was an accountant and had acquired It, as also its predecessor for which it had been exchanged, as an
Investment. These cars were in short supply and he hoped that they would appreclate in value. In order
that the new condition should be maintalned, the car was occaslonally driven round the block and little
mere. The mlleage (of this right hand drive vehicle calibrated in Imperlal measure) was very low when he
took deilvery from Krottenberger, and It remained so.

Page 5 of [1998] JOL 2274 (A)

In September or October 1992 Wilshire sold the car to one Ramsay for R650 000 and dellvered It together
with the Bl of entry, the still uncompleted transfer form and the "borrowed " trade plates. Due to
Ramsay's [ack of garage space it remained In Wllshire’'s garage. As Ramsay alsc had bought It as an
investment, It was driven Infrequently to keep the mileage low.

Late in 1993 the market for valuables had weakened due to pre-electlon nervousness and Ramsay, having
declded to iiquidate the car at a loss, commissloned Wlishlre to sell It for RS00 Q00. Anything he would
obtain in additlon he could keep as commisslon. At this polnt Clifford enters the history. Wlishire knew her
soclally. The avallability of the car was mentloned. He did not disclose that Ramsay was the owner and
acted as If he himself was, Clifford bought the car for R530 000, by means of trading in a Mercedes Benz
450 SL at an agreed value of R130 000, the rest to be pald In ¢ash, On 24 November 1993 the trade-in
vehicle was handed to Wilshire who at the same

Page 6 of [1998] JOL 2374 (A)

time delivered the 500 SL. Together with It carmne the bill of entry, the transfer form and the trade plates.
Clifford was not made aware of the full history of the ¢ar, but from what was handed over It was apparent
that the car had not been reglstered, that the number plates consisted of a trade plate on the back
window shelf and another in the boot and that the blll of entry (if one examined it} showed that the car
had been imported In July 1991. Clifford saw nothlng untoward in all this. Her father had been in the
motor trade and from him she had learned that the model was dictated by the date of flrst reglstration.
The stage was now set for the proposal form that has glven rise to this case. The cash balance was pald.
On 13 January 1994 the car was reglstered as a new car In Clifford’s name. In the meantime she hag
driven it, using the one trade plate on the window shelf.

Already on 30 November 1993 the Commerclal Unlon's proposal form had been signed by Clifford's
common law husband, Ketzé. Acting with her :

Page 7 of [1998] JOL 2374 (A)

authority he was the one who gave the requested Information and effected the insurance. The proposal
form Included the usual type of warranty, in this case to the effect that ali statements and particulars were
true, correct and complete, and centalned all Information known to the propeser affecting the risk to be
Insured, and that the proposal form weuld be the basis of the contract and would be Incorporated In it.

Four statements In the proposal deserve mention, The first was that the "year of manufacture” was 1953.
In the light of the history, this was incorrect. The car was manufactured by July 1991 zt latest, The second
was that the "registered letters and numbers” were AGP 434 T. These are the particulars that appeared on
the trade plates already referred to. They do not constitute a registration number. The third was the
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Clifford v Commercial Union Insurance Company of South Africa Ltd [1998] JOL 23... Page 5 of 9

In other words, materlality would regain Its true meaning and that meaning would be protected from being
stifled by contract, On the other hand, the warranty would not be deprived of all value. Where a
misstatement was Indeed materlal the deeming effect of the contract ("the proposal form shall form the
basls of the contract™ would relleve the insurer of having to prove inducement. However, what the
Qifingele decislon does Is to conflate the concepts of materlality and Inducement. It treats the materlality
mentloned In the subsection as relating to the significance that

Page 16 of [1998] JOL 2374 (A)

the particular underwriter would have attached to the difference between the facts as represented and the
true facts, had they been known to him {at 75A and 75G-H) and the effect that his view of that difference
fiad on his declsion to Insure . This means that the Inducement of the undeswriter is treated as a matter of
fact, le subjectively. I have no quarrel with that as a concept, but whether the subsection is indeed
concerned with Inducement Is ancther matter. Inducement so plainly entalls a subjective enqulry that
there seems to be no need to state, even less to emphasise that fact. However ali this may be, the
concept of materiality In Its traditional, objective sense, has vanished. Indeed Qilingefe expressly states
that the "value judgment” postulated in the Oudishoorn decisien has nothing to do with the case (at 74F).
Why the legislature might have decided to cast the well-trled common law concept of materiality out of the
window s not addressed. There Is a presumption against such conduct. Moreover, the result achieved Is
the unlikely one already

Page 17 of [1998] JOL 2374 (A)

mentloned, of two forms of misleading, one by sllence and one by statement, that once were as one,
being separated and subjected to Inconslstent tests. This is exemplified by the majority declslon in Theron
v AA Life Assurance Assoclation Ltd 1995 (4) SA 361 (A), where the divergent tests In Qilingele were
adopted and both applied (at 376E-F and 377D-J}. In addition, what was before a matter for objective
determination, something which the reasonable man and particularly the reasonable prospective insured
might not have found It difflcult to welgh, becomes a credibllity issue relating to something of which the
prospectlve Insured could never have known, namely, the subjectlve approach of the particular Insurer to
questions of materlality, In other words, the question now becomes, is the underwrlter being truthful when
he describes what the pecullar vagarles are which govern the decisions of himself or his company? There
would have to be substantial reasons for conciuding that the law was changed so drastically in $0 subtle
and inconspicugus & manner. Are

Page 18 of [1598] JOL 2374 (A)

there such reasons?

Qilingele finds them in the text of sectlon 63(3). On one thing I would agree with Krlegler AJA, and that Is
that the subsectlon Is no modet of clarity. I would agree also on another, that the Afrikaans text leans
more towards his interpretatlon than does the English (for what that matters the English text was signed).
For the rest I disagree with his interpretation, He places partlcular emphasis on the reference to "the
assessment of the risk under the said policy” as showing, If not very obviously, that the materiality relates
to the assessment of the particular risk in the specific pollcy under conslderation (at 75B-C). The
emphasised words are, In my view, used for a far more obvieus purpose entrely consistent with the
traditional common law test of materiallty; they recognise that what is material to the assessment of rigk
attaching to one kind of policy {eg life insurance} is not necessarily materlal to the assessment of risk
attaching to another kind of policy (eg fire Insurance). There Is little, If any, justification

Page 19 of [1998] JOL 2274 (A)

for reading the emphaslsed words as If they were intended, not to achleve that purpose, but 1o achleve a
purpose In conflict with the common law, namely, the setting up as sole arblter of materizlity the
particutar Insurer In the particular policy under consideration. The key seems to me to lie int the expression
"such representation if of such a nature as to be likely to have materially affected ...". In this context ¥
think that the use of "materlally” amounts to an admittedly Inept, shorthand, maintenance of the common
law concept of materlality. And even if there be such amblguity that there Is nothing to choose between

http:/Awww.mylexisnexis.co.za/nxv/gateway. dll/oc/y28b/628b/828b/lzgc?=documentd... 18/05/2012

Clifford v Commercial Union Insurance Company of South Africa Ltd [1998] JOL 23... Page 6 of 9

Kriegler AJA's linguistic Interpretation and mine, I wouild think that the presumption agalnst altering the
common %aw, plus the other factors which I have mentioned and the one immediately to be mentioned,
should carry the day. The manlfest purpose of the provision Is to improve the loy of the Insured, not to
worsen It or to glve with the one hand and take away with the other. An Interpretation of the provision
which involves an apparent amelioration of the

Page 20 of [1998] 10 2374 (A)

Insured's posiifon but brings with It 2 benefit for the Insurer which the commen law steadfastly refused to
glve him Is, In my view, Inherently suspect. For these reasons T conslder that the declsion of Didcott J in
Pillay v South African National Life Assurance Co Ltd 1991 (1) SA 363 (D) at 367A-E, conferring the
common law meaning on the materlality referred to in the subsectlon, 15 correct.

1 propose to leave the question of law there without declding it. It has not been fully argued before us,
and nelther counsel regards its determination as possibly declsive In thls case. But I would suggest that If
Qilingele 15 to stand, the legislature should consider putting right not merely a discordancy, but even a
serlous Inequity, which was Inltiated by Impreclse legislation. The extreme resuits to which a subjective
assessment of materlality may lead may be demonstrated by means of an example. Postulate an
underwriter who, on finding that a car which was warranted as green Is actually blue, clalms, honestly and
sincerely, hard though that may be to belleve, that he would not

Page 23 of [1998] JOL 2374 (A)

have insured It had he known the truth, because blue cars are unlucky. Unless some way can be found,
which I cannot immediately percelve, to avoid the remedial sectlon 63(3) leading to such a result, It seems
to me that his repudlation would have to stand.

To return to the facts, the Commerclal Unlon employee who approved the grant of cover was Mr Morton,
who has since dled. He was a careful and experienced underwriter. In his place Commercial Unlon called
Mr Oates, an underwriter employed by Hollandla Reinsurance Comparty 2nd a Mr Fermor, one of its own
underwriters. Broadly speaking they gave evidence as to what they thought Morton had thought and done
and as to how he would have reacted had he known the whole truth as opposed to what It Is supposed he
did or did not know. ‘Thelr views are of assistance in some respects but are by no means declsive of the
case. The same may be said of Mrs Lourens, a one-time underwriter called on behalf of Clifford. The three
of them cannot replace

Page 22 of [1998] JOL 2374 (A)

Morton.

1 shall deal flest with the probable consequences of the Incorrect statement of the year of manufacture as
1993, Instead of 1991 or earlier, Mr Lazarus, for Clifford, accepted that Morton took the statement In the
proposal form at face value {ie Inducement had been proved). The argument was that the misstatement
was not materlal. I shalt mentlon Its potentlal materiallty In a general way later. More specifically, there Is
a speclal "new for old” ¢lause In the Insurance contract, extension clause 3, which I think Is decislve. It
reads:

"If the motor car Is within one year of Its first registration and before it has been driven for
more than 30 000 kllometres

{a) stolen and not recovered or

() damaged to the extent that the cost of repairs exceeds 70% of 1ts list price plus taxes
when new

the basis of Indemnity will be the current cost of a new motor car of the same or similar
model subject to a limit of 120% of the maximum indemnity (less the First Amount Payable).”

Clifford's claim was based on this clause and she alleged and proved the

http:/foww.mylexisnexis.co.za/nxt/gateway. d1l/cc/y28b/628b/828b/zge? =document$... 18/05/2012
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Clifford v Commercial Union Insurance Company of South Africa Ltd [1998] JOL 23... Page 9 of 9

not materlal. In those crcumstances I am disinclined to either endorse or express disagreement with the
[nstructive pelnts made by my brother Schutz In his excursus on the topic, I agree with him that the
appeal should be dismissed, broadly for the reasons stated by him. I would add the following
supplementary reason.

According to counsel for the appellant extenslon clause 3, the "new for old”

Page 3 of [1998] JOL 2274 (A)

clause quoted In my brother's judgment, Is a standard clause In the policy. It Is also a cenditional one. If
the condltions were fulfilled the clause would apply. The one cenditlon, that the car should not have been
driven for more than 30 000 kilometres when stolen, had been fulfliled. The other condition material to
this appeal was that the car should have been stolen and not recovered "within one year of Its first
reglstration”. The car was registered for the flrst time with the registration authorities on 13 January 1994.
On 30 January 1994 It was stolen after which it was not recovered. If "first reglstration”™ in the clause Is
taken at face value to mean its first registration with the appropriate licensing authorities, the clause
would accordingly appiy. In that event the Commerclal Union wouid be liable in terms of the pollcy for the
payment of the R636 000. That was Indeed the argument advanced In the Court a quo and deveioped In
the appellant's heads of argument before thls Court. On that basls, however, the appeal was doomed to
faliure. The reason is that the sum of R636 000 which would have been payable

Page 4 of [1998] JOL 2374 (A)

If extension clause 3 were applicable, was well In excess of the market value of the vehicle. It was
manufactured in 1991 and the evidence was that the 1993 model was slgniflcantly more valuable than the
1991 model. In respect of a car manufactured in 1993 and which had been reglstered before the date of
the proposat form (when part of the perlod of the twelve months referred to In extenslen clause 3 would
already have elapsed), the risk assumed by the company In terms of that clause would have been of the
kind the clause was designed to cover. In respect of a ¢ar manufactured in 1991 which was yet to be
reglstered, It was not. The misrepresentations contzined In the propesal form, both as to the year of
manufacture and as to the registratlon of the car, therefore affected the basls of the Commerciat Unlon’s
indemnity and Its exposure te the risk that It might be llable in terms of extenslon clause 3 for an
increased sum (compared to market value) and for a longer period {compared to an earlier reglstration).
And If the exposure to the risk was increased, It obvlously would have affected the

Page 5 of [1998] JOL 2374 (A)

assessment thereof for the purpose of section 63(2) of the Act. If the truth had been told in the proposal
form the Commerclal Unlon would not have assumed the risk that extension clause 3 could be enforced
agalnst It. It would have recast the risk by deleting or revising the clause or, at best for the appellant, by
Inslsting that the vehicle be registered before indemnification would be considersd.

It Is doubtless for that reason that counsel for the appellant adjusted his stance and strove to argue that
words "first registration” In extension clause 3 did not mean what it said but meant "when it should first
have been registered". On that reading extension clause 3 would not have been appilcable and
consequently the Commercial Unlon would only have been llable for the reasonable market value of the
car as at the time of the theft. I agree with Schutz JA that this interpretation Is so forced as to be
untenable. On that ground alone the appeal must fall.

I accordingly concur in the order propesed by Schutz JA.
Page 6 of [1998] JOL 2374 (A)

(van Heerden DCJ concurred in the judgment of Nienaber JA.)
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DICKS v SOUTH AFRICAN MUTUAL FIRE AND GENERAL INSURANCECO ... Page 1 of 7

DICKS v SOUTH AFRICAN MUTUAL FIRE AND GENERAI, INSURANCE CO LTD
[19632] 4 All SA 303 (N)
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view Paralief Citation

Judgment

MILLER, ).: The defendant, which carrles on insurance business of the type suggested by Its name, has its
head office In Johannesburg and branches it severai other towns In South Afrlca. I shall refer to it as “the
Fire and Accldent Company” whenever It Is necessary to distingulsh [t from the South African Mutual Life
Assurance Company Ltd., to which I shall refer as “the Life Company”. The Ufe Company Is the maln
shareholder of the Fire and Accident Company but the two companles function independently. In the
Province of Natal the defendant has a contrel branch In Durban, with Inspectorates In Pletermaritzburg and
vryheld. There Is no branch or inspectorate of the defendant in Newcastle, where defendant makes use of
the offices of the Life Company for the purpose of its business In that town. The Life Company In
Newcastle employs as a clerk one Mrs. Hawthorne who, by arrangement between the two companles, also
acts on behalf of the defendant In regard to matters concerning fire and accldent Insurance. She recelves a
commisslen in respect of policles Issued by defendant pursuant to proposals made through hee. It appears
that she Is In possession of proposal forms, recelpt books, deposit books, cialm forms, accldent forms and
third party insurance tokens for the purposes of the defendant’s business. The modus operandl appears to
be that whenever she recelves a proposal for fire and accldent Insurance she transmits it to the
appropriate branch of the defendant. If the premlum Is pald to her together with submission of the
proposal, she Is authorised to accept such payment for transmisslon to defendant's branch and In fact
does s0. In due course, If the defendant decides to accept the proposal, It Issues & policy, usually about
three weeks after the date of proposal.

Plaintiff, who had then very recently attzined his majority, purchased an Alfa Guiletti moter car on the
26th or 30th August, 1962, Soon after he acquired it his work took him away from Newcastle where he
resided. but on his return about a week fater, on the 8th September, he went to the offices of the Life
Company for the purpose of insuring the car. He was accompagnied by his mother. They were attended by
Mrs. Hawthorne who, in her capadty as the agent for the Fire and Accldent company, took eut a preposal
form appropriate to private motor ¢ar insurance and proceeded to complete It according to Informatien
given to her by the plaintiff. Having Inserted the Informatlon which she apparently regarded as necessary
she handed the proposal form to the plaingiff who signed It and returned It to her. She Informed plaintiff
that the annual premium was R35.35 but that It was not essential that he pay It forthwilth; he could pay
later, Upon the Ingistence of his mother, however, plalntiff pald the full amount of the premlum to Mrs.
Hawthorne who accepted It, Their business transacted, plaintiff and his mother were about to leave the
office when Mrs. Dleks directly asked Mrs. Hawthorne whether the plaintiff was now covered, to which Mrg.
Hawthorne answered “yes”. All this took place on a

Page 205 of [1963] 4 All SA 303 (N}
View Parallel Cltation

Saturday merning. On the followlng day the motor car In question overturned while plaintiff was driving It
and was very severely damaged. It i common cause that the damage amounted to R9598. During the
afternoon of the day on which the accident occurred, Mrs. Hawthorne, who was a frlend of plaintiff's
mother, visited the plalntff .and discussed with him the steps which he should take In order te make a
proper claim for payment by the defendant of the damage suffered by him. It was apparently accepted by
Mrg. Hawthorne that plaintiff, by virtue of the business transacted on the previous day, was covered and
entitled to claim compensation from the defendant. On the Monday, plaintiff proceeded to the offlce of the
Life Company In Newcastle where he signed a ¢laim form and an accident report form which he was told
by the gentleman whe attended to hlm were necessary for the purposes of presenting his clalm.

The defendant repudiated liabllity intimating In its letter of repudiation that the plaintiff's application for
Insurance was not acceptable and that no Insurance cover was provided. This letter was dated 1ith
October, but It had been preceded by a letter dated 18th September, in which the defendant notifled
plaintiff of its non-acceptance of his proposal for Insurance and sent him its cheque for R35.35, belng a
refund of the premlum pald by plaintiff, and which had meanwhile been deposited to the credit of
defendant's banking account.

In these circumstances plaintiff Instituted actlon against the defendant for an order declaring that a vaild
contract of Insurance for one year was entered into and for payment of the amount of his darmage, Tt was
alleged In the declaration that the contract of insurance was duly completed on the 9th September, as a
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DICKS v SQUTH AFRICAN MUTUAL FIRE AND GENERAL INSURANCE CO ... PageSof?7

that It was customary for employees or agents occupylng positions similar to the position held by Mrs.
Hawthorne, to be vested with authority to grant Interim or any cover; on the contrary, It was sald by Mr.
Ellls-Cole that It was a routine Instruction to all representatives to tell proposers that they were not
covered until acceptance of the proposal, although he could not say that such Instruction had been
specifically glven to Mrs. Hawtherne.

The facts and clrcumstances of thls case do not, in my judgment, entitle me to conclude that Mrs.
Hawthorne had Implled authority to grant interlm cover to the plalntiff. In coming to this conclusion T have
not overlooked the majority declslon of the Court in Cornelissen v, Equitable Fire Insurance Co., 4 5.35,
upen which Mr. Will, for the plalntlff, relled. Apart from the materlal differences between the facts of that
case and the facts now under consideration, It is not clear to me that the basis of the judgment in favour
of plaintiff was that the agent had implled authority to bind his princlpal; en the contrary, It appears to
have been accepted that the agent may have exceeded his authority, but it was held that the company
was nevertheless bound, although the precise tegal basis for its llabllity was not defined.

The question of estoppel remains.

For an estoppel to operate agalnst defendant, It must be shown that defendant represented by words or
conduct that Mrs. Hawthorne

Page 309 of [1963] 4 All 5A 303 (N)
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had the necessary authority and that plaintlff acted, te his prejudice, on the falth of such representation; it
is Insufficient to show that Mrs. Hawthorne represented that she had authority (Monzali v. Smith, 192%
AD. 382: Quinn and Co. Ltd. v. Witwatersrand Military Institute, 1953 (1) S.A. 155 (T) at p. 159; de
Villiers and Macintosh on Agency, 2nd ed., at pp. 214-216 and authorities there clted). Mr. Will argued
that It was necessary to take a broad and comprehensive view of the facts and probabilities and that If one
did se, one could not escape the conclusion that Mrs, Hawthorne, as evidenced by the readiness with
which she assured plaintiff that he was covered, must have been In the hablt of granting Interim cover to
proposers and that the defendant must have known this, and, at least tacltly, approved thereof. This, he
sald, was a holding out by the defendant that she was vested with the necessary authority and was
sufficient to found an estappel. In additlon, reliance was placed on the evidence of Mr. Coetzee who was
previously employed, for some four years, by the Life Company at Springs and Nigel, in the Transvaal, and
whe testified to the general modus cperand! In those areas refative to the canvassing of flre and accident
Insurance by employees of the Life Company. He said that he had once been told by a senlor offlcial that if
a proposat for insurance was submitted together with the premlum, cover could be given forthwith and he
remembered that a customer had been similarly Informed on one occasien. Hls view based on his
experlence as an employee of the Life Company, was that agents for the Fire and Accident Company had
authority to grant Interim cover if the proposal was a “straightforward case” and If the facts were honestly
glven by the proposer. Mot surprisingly, he found it diffloult to expiain by whom, and when, it was to be
declded whether the case was stralghtforward or not and at one stage in his evidence explained that what
he meant by saying that an agent could glve temporary cover was that the cover was conditional upon the
company’s acceptance of the proposal.

Whatever the plaintiff and hls mother may have belleved concerning Mrs, Hawthorne's status In the
defendant’s organisation and the scope of her powers and authority, it appears to me that the evidence
falls short of establishing that such belief was Induced by anything done or sald by the defendant, The
facility and assurance with which Mrg, Hawthorne purported %o grant cover to the plaintiff may conceivably
Indicate that she had done so before, but It does not justify an Inference that the defendant knew that she
had done so. In the absence of any clalm for payment, pursuant to any previous verbal cover given by
Mrs. Hawthorne, the company would in 2l probability be and remaln unaware of the fact that she had told
other proposers that they were covered, assuming that she did in fact tell them so. There was a
suggestion In evidence that the North British Insurance Company, which the plaintiff first approached for
Insurance, was apparently under the impression that Immediate cover could or would be glven by
defendant’s local representative In Newcastle, but thls cannot asslst plaintiff to establish & holding out or
representation by defendant. Nor does the evidence of Mr. Coetzee materially advance plaintiff's case, for
even on the assumptlon that his evidence shows that the defendant company
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DICKS v SOUTH AFRICAN MUTUAL FIRE AND GENERAL INSURANCE CO ... Page 6 0f7

indicated some time ago that its local agents In Springs and Nigel could grant interim ¢over, on certain
vague conditions, It dees not remotely suggest that there was a holding cut by the cormpany that that
authority was vested In 2l #s agents and representatives, where ever they might be and whatever thelr
status or standing In the organisation might be; nor is there any suggestion that plaintlff or his mother
knew of the procedure In the Transvaal. The argument for plaintlff was based very largely on
considerations of falrness and equity: It was sald that popular opinlon was that once the proposal had
been signed and the premium paid, the proposer was covered, and that Insurance companies shouid not
be permitted to exploit such popular bellef at the cost of the pubilc. Not only dld the evidence not establish
such popular belief but it failed to show that the public’s bellef, whatever It might be, as to the rights of
proposers, was one Induced by the defendant. It was admitted by Mr, Blis-Cole that in the cagse of an
acceptable proposal, the defendant might well Indeminify the proposer for loss sustained prior to actual
acceptance of the proposal, although no interim cover had been granted by any authorised person. This
would be done as a matter of policy and not on the ground of legal liablilty. It may be that If the defendant
habitually paid the clalms of proposers in such circumstances, Its conduct In dolng so might amount to a
representation that the local agent who received the proposal had authority to bind the company In
respect of Interim cover, for the public would not necessarlly know that such claims had been pald ex
gratia and not on the ground of legal liability. But the argument [s untenable in this case, because not only
is there no evidence to show that defendant has habltually, or sufficlently frequently to Infiuence publlc
helief, made such gratultous payments in the past, but there is no suggestion whatever that plalntiff had
any knowledge thereof. And where the party setting up estoppel had no knowledge of the representation
there can clearly be no causal connection between such representation and the alteration of his pesition to
fls detriment; without such causality there can be no estoppel. (Strachan v. Blackbeard and Son, 1810
AL, 282 at pp. 288-289; Baumann v. Thomas, 1920 A.D. 428 at p. 436).

Closely allied to any consideration of the plea of estoppel, is the question whether the rule in Royal British
Bank v. Turquand, 119 E.R.132, may be successfully Invoked by the plalntiff in the clrcumstances of this
case. Although counsel for plaintiff did not advance any specific argument on the point, I was invited to
consider It. In National and Overseas Distributors Corporation {Pty.) Ltd. v. Potato Board, 1958 (2) S.A.
473 (A.D.), the Court applied the rule where the manager of the respondent Board had errencously
Informed the appellant that his tender was accepted by the Board. In fact, ancther's tender had been
accepted by the Board, The ratio of the declsion was that the manager was the very person who had
authority to convey the Board’s decislons to third parties and that belng so, the outslde world was entitled
to regard the Board as bound by communications of that sort made by its manager. The party to whom
such communication was addressed was entltled to assume that the Board had passed
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an appropriate resolution and that the manager had correctly conveyed the terms thereof to him; In other
words, that the internal rules and regulations of the Board had been observed. (Cf. The Mineworkers'
tnion v. Prinsloo, 1948 (3) S.A. 831 {A.D.) at pp. 844-845). But where, as In this ¢ase, a person
occupying a position witich does not apparently quallfy him to enter Inte contracts on behalf of the
company, purports to do so, there is not, to my 'mind, room for the applicatlon of the principle enunclated
In the Turguand case. Where such a person purports to contract on behalf of the company, the third party
Is necessarlly put upon hls enguiry and In the absence of representations made by the company itself, or
negligance on the part of the company, such third party, f he acts upon the assurances of such
unautherised employee or agent, does so at hls pesil. This Is so even If it was the fact of the agent’s
employment as such which gave him the gpportunity to perform the unauthorised act. The position Is
different, of course, if the act done by the agent is of the class or type which falls within the scope of his
authority, for then he would be acting within the scope of hls authority and the fact that, whiie acting in
the scope of his authority In that sense, he does an act which he ought not te do would not necessarily
absolve the principal from liabitity for such act, This is well-iflustrated by the declsion in Lioyd v. Grace,
Smith and Ca., 1912 A.C. 716, where the principal was held [lable for the agent’s fraud in concluding an
authorised transaction on the principal’s behalf. Although the agent was not authorised to act fraudulently,
his principal had “put the agent In his place to do that class of acts”. (See also an article by Mr, A, Stlebel
In 49 LQ.R. at pp. 349-355). In the present case Mrs. Hawthorne, in purperting te contract on behalf of
the defendant, entered a sphere in which she was not authorised to operate and unless the defendant
made it appear that she was so authorlsed, or ratified what she dig In that sphere, it 1s not bound by her
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JORDAN v NEW ZEALAND INSURANCE CO LTD
(19681 1 Al SA 11 {E)

Division: Eastern Cape Divislon
Judgment Date: 23 November 1966
Case No: not recorded

Before: Munnik 3

Parallel Cltatlon: 1968 (2) SA 238 (E)
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Judgment

MUNNIK, J.: The applicant Is the plaintff In a trlal which commenced before me on Tuesday, 8th
November, 1966, and the respondent the defendant.

Page 13 of [1963] 1 All SA 11 (E)

In the declaration the applicant alleged that he had on 20th August, 1964, entered Inte a written pellcy of
insurance with the respondent In respect of his motor car and paid the premium, and thergafter the policy
was renewed and the premium on the renewed pollcy paid for the year commeneing on 28th July, 1965.
The applicant further alleged that the respondent had In terms of the policy undertaken 6 indemnify him
agalnst loss or damage to the Insured vehlcle and to Indemnify him in the event of certain claims arising
cut of accldents caused by, eor te, or In connectlon with the motor car being brought against him and to
pay certaln medical expenses up to a specifled amount—that is, medical expenses arlsing out of injurles
caused by the driving of the car. The applicant went on to allege that the ¢ar had In fact been Involved In a
collislon and damaged beyond repair and that certaln passengers had sustalned injurles, He alleged that a
dispute had now arisen between him and the respondent since he contended that the respondent was
liable to pay to him the market value of the car which he alleged to be R1,400 (but which the parties
subsequently agreed before the trial commenced to be R1,350) and to Indemnify him In respect of a clalm
made agalnst him by his passengers and to pay him the medical expenses provided for in the policy, and
he further alleged that respondent disputed liabllity for hlg claims.

Respondent, after admitting the existence of the pollcy, pleaded as follows:

*3, The defendant admits the dispute alleged in this paragraph and states the contertion s correct for the
foilowing reasons:

(a) the sald contract of Insurance arose by virtue of proposals in writing submitted by the plaintiff te the
defendant on 28th July, 1964,
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(b) It Is agreed between the parties thereto, that the said proposals should be on the basis of and
incorporated In the gontract between them and shall be promissory.

{c) Further In terms of the sald proposals

()] plaintiff dectared that the particulars and statements thereln are true and gorrett and complete
and contain &l information known to him affecting the risk to be insured.”

Then followed certain allegations which are not relevant to the present enqeiry, On 20th QOctober the
respondent gave notice of the Intention to amend this plea as foliows:
“(ay The present sub=para. 3 () to be 3 {(h).
(b)  The following three sub-paragraphs be Inserted between paras. 3 () and 3 (h).
3. 145] Further In the sald proposal which was signed by the plalntiff on 20th July, 1962, stated his
age next birthday would be 22,

3. (¢) The sald particulars In the statement were untrue In that the plaintff was In fact born on
the 24th of May, 1942,"™

A simple arithmetical calculation reveals that in fact therefore the applicant’s correct answer to the
questlon which he fllled in on the proposal form on 28th July, 1964, should have been “age next birthday,
23

When the proceedings commenced in this Court the 14 days allowed for In terms of the Rules in
connection with the amendment had not yet efapsed and Mr. Rein, for the respondent, formally applled for
an amendment to the plea In terms of the notice of amendment. Mr. Smalberger, for the applicant, did not
object. He then sought leave to amend his application on the foliowing terms:

~Plaintiff replicates as foliows to the amended plea.
Ad paras. 3 (f) and 3 {g): The plaintiff admits that in the sald proposal his

Page 14 of [1968] 1 All SA 11 (£)
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age next birthday was incorrectly stated to be 22 instead of 23, but denies that the incorrectness thereof was
material to the gontract of insurance and that it constituted a breach of any of the conditions of the policy on
which defendant can rely to repudlate labllity under the contract of insurance.”

To this Mr. Rein objected on the ground that Iz law, having regard to the admission contalned in the first
three lines, namely that

“the plaintiff admits that In the sald proposal his age next birthday was incorrectly stated as 22 Instead of 237,

the words following the flgure “23* constltute ne answer to the respondent’s plea and are therefore
irrelevant. I can find nothing in the new Rules to suggest that the principles deaiing with an objection to
amendments which render the pleading as amended either exciplable or subject to striking out procedure
are no longer applicable. It seems to me therefore that, If I find Mr. Rein’s objection to be well founded, I
am entltled In terms of Rule 28 (8) of the Uniform Rules of Court to make such order as I deem necessary,

I may add that by consent counsel handed In the origlnal proposal form and policy, and that these are
before me as part of the pleadings and It was agreed that T could have recourse to them to decide upon
the merits of the application now before me.

The basls of Mr. Rein's argument was that, having regard to the wording in the proposal form and the
pollcy, the applicant’s statement as to hls age nmext birthday constituted a warranty and, once the
applicant admitted that his answer was false, It was irrelevant whether or not the angwer was material nor
could he allege that such false answer did nof constitute a breach of warranty upen which the defendant is
entitied to rely to repudlate the contract. At the foot of the proposal form the following declaration
appears:
*I hereby declare that the above particulars In the statement are true, correct and complete and contain all the
Information known t6 me affecting the risk to be insured and that this and any other written agreement made by
me or on my behalf for the purpese of the proposed Insurance shall be the basis of the contract by me and the
New Zealand Insurance Co. Ltd. and shall be promissory.”

Then after some words which are not pertinent to the present enquiry the following sentence appears:
I further agree to accept the Insurance and the terms ang condltlons set forth In the company's poticy.”
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“Having regard to these advantages It is not surprising to find the Insured’s answers to @ proposal form being
given the foree of warranties in the case of most forms of insurance. This practice might operate unfairly to the
Insured and has been condemned by the judigiary from tYme to time {l.e. the English Judiciary), but thelr
condemnation has not prevented their development in this ¢ountry (l.¢. England). Legislatlon has however
proved unnecessary as ne reputable English insurer will normally rely on a purely technlcal defence to meet an
honest clalm, and Insurers will generally accept counsel’s opinion on It$ ments as opposed 1o technical
considerations.”

I am In no position to comment ¢n the practice of Insurers, English or otherwlse, and It would therefore be
wrong of me to do so. (I may add that the quotation n regard to the “reputable English Insurers” not
normally relying on technlcal defences comes from the English Beard of Trade Committee's fitth report
issued In 1957).

Conslderations of hardship are unfortunately for the applicant entirely irrelevant to the present enquiry.
People are presumed to enter into agreements with open eyes; they sign agreements and they are
presumed to read them before they slgn them, There 15 no trick question in the present case which would
evoke any speclfic degree of further enquiry, as has been suggested In some cases, e.g. In the case of
multigle questlens, nor was anythlng else but a stralghtforward answer called for and that answer was
certainly within the knowledge of the applicant. If it was not within his knowledge he should have taken
steps to obtain his birth certificate before answering the question.

In these clrcumstances the objection must be sustalned to the extent that the amendment Is allowed up to
the flgure “23" where It appears |n para. 1 of the amendment but all the words appearing thereafter are
not aliowed as part of the amendment.

Postea (after discusslon between the Court and counsel).

As Mr. Smalberger for the appilcant has advised me that his cllent Is unable to continue with his action In
these circumstances, leave Is glven to plaintiff to withdraw his actlon, subject to such order as I may make
as to costs, after having heard argument thereon. It is noted that plaintiff withdraws his action.

Postea (23rd November, 1966).

In this matter, after T had glven judgment in regard to the plaintlff’s amendment te his application, Mr.
Smaiberger for the plaintiff, withdrew the plaintiff's action and consented te judgment in favour of the
defendant. The question of costs was then argued. After hearing argument I reserved judgment until
today.

In my judgment on the application I dealt with the pleadings and Issues involved and do net prepose to
set them out agaln. What Is necessary however [s 1o refer to correspondence between the partles’
attorneys

Page 18 of [1968] 1 All SA 11 (E)
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which was handed In by consent during the course of the argument on costs.

From the correspondence it appears that on 14th October, 1966, the defendant’s attorneys notified the
plalntiff’s attorneys of their intention to rely on the Incorrect answer given by plalnthif to the question as to
his age next birthday for Its declination of labllity under the pellcy. On 20th October the plaintiff's
attorneys replled as foliows:
“We refer to your letter of 14th Inst,, the stetement wheretn will apparently necessitate amendments to your
ciient’s plea and our client’s replication. We refer you to the relevant Rules of Court In regard to amendments
and shatl be pleased to hear your proposals for complying therewith In view of the Impending trial date.”

‘The rest of the letter Is irrelevant, save that it refers 1o the statement that the discovery affldavit would be
served shortly.

The Rules of Court referred to In regard to the amendment of pleadings make provision for a time of 14
days to elapse from the date of service of the notlce, that is 14 Court days. On 21st Octeber defendant’s
attorneys replied to this letter in the following terms:

*The notice of amendment, was flled yesterday. If you advise us that no objection is raised to the application and
if you will flie the amendment to the replication there seems to be no reason why the trial should not proceed on

http:/fwww . mylexisnexis.co.za/nxt/gateway.dll/cc/uluua/shvua/ifal alb3al afyejlatf=.. 18/405/2012
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the reserved dates.”

(The reserved dates were the §th, Sth and 10th days of November, 1966).
“Please advise us as soon as possible of your ¢lient's attltude as the trial brief must be forwarded to counsel.”

Thereafter on 25th QOctober the plaintiff’s attorneys dealing with this letter wrote the followlng:

“We conftre further that cur cllent will not object to the proposed amendment to your cllent’s plea of which
notice was given on 20th inst.”

Thereafter, on 27th October, the plaintifi’s attorneys wrote a further letter, reading as follows:

“We refer to the Interview which writer had with your Mr, Kaplan on 25th Instant and to the fact that the South
African Mutual and Fire General Insurance Co. Ltd. have Informed us that they made available to your clients
photostat coples of our client’s proposal to them, a memo from Johannesburg to the East London offlce, dated
23rd July, 1964, and the letter sent to our client by the East London office on 26th July, 1964, We think you will
agree that It would te to the mutual benefit of both of our respective clients If the Issues In this matter can be
limited as far as passible so as to lessen the number of witnesses to be called and thus shorten the proceedings.
We shall therefere be pleased I you would advise us as soon as possibie whether your cllent wil now, In the light
of the Information made available to it, admit that the declination of our client’s proposal for insurance to the
S.A. Mutual and Fire Insurance Co. Ltd. was as a result of a policy of that company and net personal to our
client.”

From these extracts of the correspondence It Is clear that the plaintiff's attorneys were advised before
counsef was briefed on trlal that the defendant Intended to take what I may call “the wrong age polnt”.
Plaintiff could at that stage have requested defendant to flle a notice of amendment in the usual form and
have advised defendant that, as the 14 days permitted for objections would not have elapsed by the time
the trial date arrived, he would apply for a postponement of the trial and wasted costs in order to take full
adgvantage of the 14 days for considering the positlon. It is clear however from the letter of 25th October
that plalntiff chose not to do so. It is also ctear from the letter of 27th October that plalntiff intended
preparing for trial,

Defendant no doubt aiso prepared for trial In the same way. When defendant moved for its amendment
plalntlff did not object and, when

Page 19 of [1968] 1 All SA 11 (E)
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the amendment was opposed by the defendant, plaintlff argued the matter and lost. Plalntlff then as It
were threw In the towe! and consented to judgment against him.

Mr. Smaiberger | arguing the matter of costs endeavoured to persuade the Court to elther make no order
as to costs or to allow the defendant costs as on exceptlon. In the course of thls argument he ralsed the
contention that defendant could have taken the “wrong age polnt” by way of plea ab inilio.

I do not think that there Is any substance In this argument. The plaintlff certainly dld nothing with the
Intention of putting defendant on ks guard, all he did was to fill in a clalm form. But even If It should have
put the plaintiff on his guard the fact remains that, after defendant had given notice of his Intentlon to
take the point at a stage when there had been little or no preparation for trial and counsel had not yet
been briefed for trial, the plaintiff chese to proceed with the trlal as I have already Indicated. Another
course of action was open to him. Thereafter the point was in fact argued and plaintiff persisted in hls
defence to the point raised.

The general rule In these cases Is that the costs follow the result although the Court has a discretion which
must however be exercised judlicially.

1 am unpersuaded In this matter that the defendant should be penallsed in any way by belng deprived of
any portion of the costs In preparing to come to Court to meet what was in fact the plaintlff's sustained
challenge.

In the result, exercising my discretion, I can find no reason why the costs shoutd not follow the result and
the plaintlff Is ordered to pay defendant’s party and party costs.

Appearances

EH“_ng.é.aﬁnxmmsnxmm.oo.N&sémmﬁém%&_\oo\:ocnﬁmré&m&m\vm&e_«&H%T.: 18/05/2012
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KLIPTOWN CLOTHING INDUSTRIES (PTY) LTD v MARINE AND TRADE INSURANCE CO OF SALTD
[1961] 1 All SA 385 (A)

Division: Appellate Division

Judgment Date: 7 November 1960

Case No: not recorded

Before: Schrelner JA, Van Blerk 14, Ogllivie Thompson JA, Botha AA and Van
Winsen AJA

Parallet Cltation: 1961 (1) SA 103 {A)
* Keywords » (ases referred to » Judament «

Cases referred to:
Cairng (Ply) Limited v Piaydon and Co, Limited 1948 (3) SA 99 (AD) - Referred to

Norwich Union Fire Insurance Society Ltd v South African Toilet Requisite Co Ltd 1924 AD 212 - Applled

Papas v The General Accldent, Fire and Life Assurance Corporation, Ltd 1916 CPD: 619 - Referred to

Poynton v Cran 1910 AD 205 - Referred to

Smith v Accident Ins Co (1870) LR 5 Exch 302 (Exch) - Referred to
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Judgment

SCHREINER, ).A.: This Is an appeal from a Judgment of SNYMAN, A.J., sitting in the Witwatersrand Local
Divislon, In favour of the defendant Insurance company In an actlon brought by the plalntiff, a trading
company, on a burglary policy Issued on the 29th January, 1958. I shall retain the terms “plaintiff” and
“defendant”. In the second half of December 1957, the plaintiff commenced business as a retall general
dealer, setllng malaly clothing, at the corner of Union and East Roads, Kllptown, a native area on the
South-Western outskirts of Johannesburg. The business was, with insignificant exceptlons, a cash business
wlith the local Inhabltants, It had substantlally one supplier, an gssoclated company. Two burglaries took
place at the plaintiff's shop, on the nights of the 10th’ April, 1958, and the 24th May, 1958, respectively.
The plalntlff alteged that goods were stolen to the value of £2,229 5s. 3d on the first occasion and to the
value of £112 19s5. 8d. on the second. The present proceedings do not involve any question of proof of the
amount of loss, that issue, In terms of the policy, having 10 be decided by arbitration, If the defendant is
lizble. The plalntiff is at present seeking a declaration that the defendant is obliged to make good to the
plaintiff the loss suffered by It In the burglaties.

The ultimate issue at the trial and on appeal was whether the plaintiff had breached a warranty in the
policy which reads:

Page 387 of [1961] 1 All 5A 3835 (A)
View Parallel Citation

“Warranted that the Insured keeps, and durlng the whole of the currency of the pollcy shall keep, a complete set
of boocks, accounts and stock sheets or stock Books, showing a true and agcurate record of all business
transastions and steck in hand, and that such books, 2ccounts and stock sheets or stock books shall be locked In
a fire-proof safe or removed to another buliding at night and at all times when the premises are not actually
open for business.”

In Its plea the defendant elaborated Its allegatlon of breach of warranty by the following particulars:

“()  There was no or alternatively no complete or accurate record of the articles or gocds sold by the plaintiff
or the cost thereof;

(I The plalntiff falled to keep stock sheets or stock Dooks shewing a true and accurate record of stock In
hand;

{1
The plaintiff faifed to keep a true or accurate record of all business transactions.”

hitp:/fwww.mylexisnexis,co.za/mxt/gateway.dil/ce/uOuna/ghvea/71al a/galaldabla?.. 18/05/2012
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Upon an application to Court by the plaintiff the defendant was ordered to furnish further particutars for
the purposes of trial. In fulfillment of the order the defendant alleged (a) that the plalatlff kept no stock
book or stock sheets before a date subsequent to the 11th April, 1958, when sheets, referred to as a stock
list, were furnished, which the defendant alleged, were Incomplete and Inaccurate; (b) that there was
throughout the relevant period no record at all of the goods sold for cash, the cash slips produced not
providing a description of the articles sold sufficlent to enable proper and accurate “stock [Ists or stock
sheets or stock records” to be compiled; and () that the stock list furnlshed after the 11th April, 1958,
was incomplete or Inaccurate in respect of (I3 the stock of watches and clocks, and (1) the omisslon of
certaln pieces of gingham and pocketing. The complaint about the watches and clocks was abandoned.
The complaint about gingham and pocketing was supplemented by an amendment granted during the
trial, at the close of the defendant’s evidence, In these terms,

“that the plaintiff’s books did not correctly reflect the goods purchased and delivered, in particular they contairn a
record of Involee 82 in regard to gingham and packeting not detivered.”

Int this form the complalat was supported before this Court.

It was not In dispute at the trial that the burden rested upon the defendant to prove a breach of the
warranty. It led the evidence of an assessor, Scott, and of two accountants, Shamos and McEvilly. The
plaintlff called one witness, an accountant named Lewls.

There was no dispute as to the facts, and there was substantial though net compiete agreement in the
oplniens of the experts. The appeal must be decided upon the Interpretation to be glven to the warranty
and its application to the facts. Once the Interpretation of the warranty is established, strict observance of
its terms Is a condlition precedent to llabillty. (Norwich Union Fire Insurance Sodiety Lid. v. S.A. Toilet
Requisite Company Lid., 1524 A.D. 212 at p, 216). ’

The warranty must be Interpreted in the same way as any other conditions of the policy (ibid). In
Interpreting those conditions not only may the rule verba fortius accipluntur contra proferentern operate
agalnst the company, but there Is the further rule that the Court should incline towards upholding the
policy and agalnst producing a forfetture. So KOTZE, J.A., In the Toilet Requisite case, supra at p. 222,
sald,
“The construction of a warranty Is generally taken In favour of the assured and against the lnsurer; and this Is
particularly the cese when the warranty is expressed in doubtful or ambiguous language. It is laki down that, as
Insurance is & contract of Indemnity, It Is to be canstrued reasonably ang fairly to that

Page 388 of [1961] 1 All SA 385 (A)
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end. Hence conditions and provisos will be strictly construed against the insurers because they have for thelr
object the imitation of the scope and purpose of the contract.”

For this statement of the position May on Insurance {secs. 174-175) was clted. The opening words of sec.
175 in the 4th ed. are worth quoting—

“No rule, In the Interpretation of a policy, Is more fully established, or more Imperative and controlling, than that,
in aif cases, It must e liberally construed in favour of the Insured. so 45 not to defeat without a plain necessity
his claim to the Indemnity, which, In making the Insurance, it was hls object to secure, When the words are,
without violence, susceptible of twe Interpretations, that which wil sustala his clalm and cover the loss must, In
preference, be adopted.”

The same approach Is found In MacGlillvray on Insurance Law (4th ed.) sec. 708, where after referring to
the contra proferentem rule the learned author says,
"But whichever party is responsible for the language there should be a tendency In 2l cases to hold for the
assured rather than for the company. It Is for the benefit of trade that policies should be construed in favour of
protection and against forfelture.”

MacGillivray cltes Smith v. Accident Insurance Company, LR. 5 Ex, 302, where at pp. 308-309 KELLY,
C.B., says,
“Now, I entlrely agree with the observation of WILLES, J.. In Fitton’s case, that it |s extremely important with
reference to insurances that there shouid be a tendency rather to hold for the assured than for the company,
where any ambiguity arises on the face of the policy; and X will add that it appears to me to be equally important
that where an insurance company think fit to introduce an exception to a lability which they have contracted to
bear, they should express that exception In clear ang unambiguous terms.”
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Books of account, it will be noted, are distinguished from other documentary records like vouchers and
invoices. This accords with ordinary usage. In particular, books are different from the cash slips or dockets
which may be handed to cash purchasers when they recelve their goods and pay their money. This
concluslon might not prevent a court’s holding In a proper case that what an assured kept In a fireproof
safe was a complete set of books so as to prevent forfeiture of the policy, even though what was kept in
the safe was rather the material for writing up the books than the books themselves. But when the
company seeks to prove a breach It must establish that the very things it listed were not kept and not that
other kinds of records that might have supplemented the books usefully were not kept, or kept In the safe,

I next examine the words—
“Showing a true ang aceurate record of all business transactions and stock in hand.”

This, it will be observed, Is not grammatically an Independent warranty. It states a quallty of the books,
accounts and stock sheets or stock books atready mentioned. Those, as I have already stated, are the only
things that the warranty requires the assured to keep, and anything that ls not ane of those things falls
wholly outslde the warranty, The obllgation In terms of the warranty IS not to keep ali suckt books,
documents or other records as are necessary to provide a true and accurate record of all business
transactions and stock-in-hand., It Is to keep such a record, belng true and accurate, of business
transactions and stock-In-hand as Is furnished by & complete set of books, accounts and stock sheets or
stock books. Nothing turns on the words “true and accurate” In the absence of errors of commission or
omisslon. Even without those words truth and accuracy would be an implied requirement. In particular
gircumstances, as where for Instance the loss occurs shortly after the commencement of busliness, and
there are nelther accounts nor stock sheets or stock books, and even the books have not yet been fully
written up, the record of all business transactlons and stock-in-hand provided by them may be very
Imperfect. Nevertheless the warranty does not require that the tmperfection is to be met by adding, to
what In terms the assured is obliged to keep, other forms of recerd not mentloned In the warranty. Nor do
the words “showing a true and accurate record etc.” require the assured to keep books, accounts and
stock sheets or stock books that are abnormal In the sense that they contaln more details or are more
strictly contemporaneous
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than Is required by proper accountancy practice. If It be suggested that accountancy practice, not being
mentloned expressly, cannot be Imported Inte the interpretation if It has the result that the insurance
company is not as fully protected in the first vear of the currency of the pelicy as It would be in
subsequent years, the sufficlent answer Is that there Is no reason to interpret the policy as leaving the
assured without any Iademnlty in the first year unless he resorts te unusual methods of book-keepling. If
that ls what Is requlred the warranty must In my view expressly provide therefor.

Naturally It Is deslrable from the polnt of view of an Insurance company faced with a claim that the records
of transactions should be as detailed as possible and as contemporaneous as possible. But that Is no
reason for Interpreting the warranty as requiring more of the assured than It In terms requlres. It will be
noted that while the set of books must be complete it I$ not stated that the record must be such. It must
be true and accurate but need not be full or particularised. Therg Is no provision that it must contaln
detalls of any named kind or, indeed, of any kind at all. In particular it s not expressly stated, nor is it a
necessary Implication from the language, that In a cash retail business the books must record each
transaction separately and set out the nature of the goods covered by the transaction. If the records are
Insufficiently detalled the assured may have difficulty In proving the loss, but that is very different from
saying that the absence of book recorded details involves a breach of this warranty.

The word “all” does not Import that getails are required. It has the effect of forbldding the omisslon of any
transactlons but It does not say that all the elements of a transaction must be recorded, It does not
require the goods sold to be described or the name of the customer to be stated. If that was the Intention
it should have been clearly expressed. On the wording as It stands even if all cash transactlons are shown
only by a single correct total flgure for all the takings of a day, this Is a true and accurate record of all the
transactions and the requirement is met.

In regard to the words “and stock in hand”, it must be appreciated that stock sheets and stock books do
not provide a record of the stock-in-hand except as at the time of the stock-taking. As soon thereafter as
goods are added by purchases or removed on sales the stock sheets or stock books cease 1o provide 2
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true @nd accurate record of the stock-in-hand. Where the books of a buying and selling buslness show the
detalls of the goods purchased and sold, It is possible by using then In conjunctlon with the record of the
last stock-taking to work out the stock that sught to have been Ia hand at the time of the loss. But the
goods actually in hand can only be proved by a physical stock-taking. The goods purchased will normally
appear In the books, whether the business is a credit or a cash one, but on the sales side the evidence
shows, and this aceords with what seems obvious, that it would be impracticable to record In the books In
respect of every sale what the nature of the goods Is, so as to be able to relate them to the stock existing
before each such sale. It is true that a recerd can genecally be kept, in the form of the counterfoli of a
cash docket or slip, Such counterfolls, especially if they record the nature of the goods
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sold, may be invaluable to the assured in proving his less under condition 8, quoted above, but they do
not constitute a book within the meaning of the warranty. Accordingly the warranty does not require that
they should be kept, or, If kept, that they should be kept In a flreproof safe. Complalnts that cash slips
were not always Issued for cash sales, or that In some or all cases they did not record the naturg of the
goods sold, are irrelevant to the question whether the warranty was breached.

Even where only the total dally ¢ash takings are recorded In a book, some approximation to the stock that
should have been In hand before the loss can be reached by using the last stock sheets, by working
backwards from the total of cash recelved from sales, and by deducting the proflt or *mark-up”, thus
reaching the quantity of goods represented by the money. Where the nature of the goods does not appear
on the cash slips and where the percentage of profit varles-——as one would have thought It inevitably must
in a retall gshop selling different lines—thls method must be a very uncertaln one. But It matters not
whether It Is certaln or ot and whether It could be made more reliable If cash slips recorded the naturg of
the goods scold and If the proflt percentage were uniferm and ascertalnable, for none of those factors touch
the scope of the warranty. The cash slips are, as I have Indicated, not a book, and In relation to the
warranty it makes no difference whether they are kept or not, whether If kept, they show detalls, or
whether, if kept, they are kept in a fire-proof safe.

Nothing that Is required to be kept in the flre-proof safe could, in relation to 2 retall cash business, provide
a record of the stock-in-hand unless it compelled the contemporaneous recording of all cash purchases In
a book of account, with details of the nature of the goods sold. The language of the warranty does not
show that it requires the keeping of such a book or record. It would Involve an abnormallty—a wide
departure from what the evidence shows is normal practice—and it could not have been Intended by the
partles when the contract of insurance was entered Into.

I the case of an assured who has commenced business during the financial year of the loss there 1s the
further obstacle to the obtaining of a proper picture of the stock-In-hand that there will as yet be no stock
sheets or stock books.

These factors may make It extremely difficult to find out the stock-ln-hand before a loss occureing In the
first year, In the absence of more materlal than the warranty requires should be kept., But that, as I have
Indicated, Is not & reason for Interpreting the warranty as cevering more than It does.

1 conclude therefore that the proper interpretation of the warranty is (&) that the assured guarantees that
his practice Is and will ¢contlnue to be to keep a complete set of books, annual accounts and annual stock
sheets or stock books, (5) that he s not obliged because of the Insurance to bring Into existence such
books etc. at any earller date or in any different form, whether in respect of contemporanelty or In respect
of the detalls recorded, than is required by proper accountancy practice, and {c) that he Is not obliged to
keep, In a safe or at all, any records other than those expressly mentioned In the warranty.
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It remalns then to apply the above concluslons as to the scope of the warranty to the facts. The plalntiff
kept a ledger, a journal, a cash beok and a rough cash book, Into the fast named was entered each day
the total of the sales, which were all for cash. The other books were entered up less frequently. No
complaint was levelled against the completeness of the set of books nor, with the exceptlon of the Items of
gingham and pocketing to which I shall refer presently, agalnst thelr truth and accuracy. It was not
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Judgment

GALGUT, 1.: This Is an exception taken by the defendants to plzintiffs” claims. The plaintiffs are the jolnt
liquidators of Parity Insurance Co. Ltd. (Parlty), now In liquidation. The provisional winding-up order Is
dated 25¢th November, 1964, and the final order was granted on 15th December, 1964,

The four defendants, by separate treatles, relnsured the lablilty of Parity in respect of Its motor vehicle
Insurance business. In terms of the treaties of relnsurance (which form part of the pleadings) each
defendant; agreed to pay Parity certaln amounts In respect of the ultimate net loss te Parlty In connection
with motor vehicle pollcies underwrltten by It. These treatles cover the years 1961, 1962, 1963 and the
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flest half of 1964. The premium payable by Parity to the defendants Is a percentage of Parlty’s gross
premlum Income, but deposit premiums are payable by Parity quarterly In advance. In all save ene of the
treatles the reinsurer has the right t& deduct from any payment due by It te Parlty such amounts as were
due to It by Parity for premiums.

Durlng 1964 disputes arose between Parity and each of the defendants In respect of the liabllity of the
defendants to Parity under thelr respective treaties of Insurance, On 13th November, 1964, an agreement,
upon which the plaintiffs found their cause of actlon and referred to In the papers as the “Goldberg
Settlement” was concluded in London between Parlty on the one hand and the four defendants on the
other.

This agreement reads:

1. All treaties in respect of 1961, 1962, 1963 and 1964 (half-year) to be of full force and effect and any
rights to cancellation, rescissien, damages or the repudiation of any clalms are walved, as at this date.

2, *Parity” pays an additional premium of R400,000 to be apportioned between the various reinsurers as may
be zgreed upon between them.

3. In respect of the years 1963 and 1964 ‘The Reinsurance Corporation” to Implement it$ obligations in
terms of the contracts so that the freatles rank as ‘approved reinsurance’.

4. ‘The reinsurers to pay amounts now due to Parity which In turn IS to pay premlums now due at the
maximum rate stipulated in the treaties.

5. Brokers to draw reconcillation account.

6. This agreement s subject to confirmation by the Board of *Parlty’ and remains open for 2 perlod of 14
days from the date hereof.

7. In the event of a fallure to catry out the terms of this agreement within one month of confirmation by
‘Parity’ the aggrieved party shall be entitled to cancel this agreement, In which event all rights are
reserved.”

It will be seen that in terms of the “Goldberg Settlermnent” the partles agreed to honour thelr treatles, but
Parity had to pay an additienal premium of R400,000 in addition to the premiums already due. The
amounts due by the defendants on the one hand and by Parity on the other will be set out below.

So far as this judgment is concerned, nothing turns on clauses 3 and 5 above and no Steps have been
taken in terms of clause 7 to cance! the agreement. Pursuant to clause 6, the plalntiffs allege that the
agreement was duly conflrmed within the required perlod of 14 days by the provisional liquidators of Parity
acting under the authorlty of an order of this Court.

The period of one month referred to In para. 7 was extended by agreement to 28th February, 1965.
Plaintiffs further allege that they carried out the terms of the agreement within the extended perlod as
required by para. 7. These allegatlons appear from paras. 10 (), 10 (¢) and 13 of the partlculars of clalm,
These read as follows:

Page 227 of [1967] 3 All SA 225 (W)
View Paratlel Citation

*10. (&}  Qn 26th February, 1965, the plaintiffs tendered performance of Parity’s obligatlons under the said
agreement Lo the defendants.

10. (g) The plaintiffs on the sald date tendered performance of Party’s obligations by acknowledging
Parity’s llabllity to the defendants In the said sum of R1,002,111.85, by tendering te recognise the
clalm of the defendants In the Hquidation In such amount and by tendering to pay to the
defendants the liguidation dividend In respect of such claim as soon as such dividend should be
determined.

13.  The plaintiffs contend that the saigd agreement Is valid and have continued to tender performance of

Parity’s obligations in the terms set out above.”

The amount, In terms of clause 4 above, payable by the defendants adds up © R654,039 whereas the
amount payable by Parity in terms of the sald clause 4 Is said to be R602,111.85 which tagether with the
additlonal premium of R400,000 mentloned in clause 2 made Parity’s total liabllity to the defendants
R1,002,111.85, Thus the amount payable by the defendants Is less than the amount payable by Parlty.

The plaintiffs clalm:

(a)
An order declaring that each of the defendants Is bound by the agreement of 13th November,
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It follows from what has been said above that T am of the view that,

Page 230 of [1967] 3 All SA 225 (W)
View Parallel Citation

In terms of the relnsurance treatles, Parity would have had to tender the premlums then due by it when
claiming payment of the losses clalmed. To the extent that the Goldberg Settlement can be said not to be
a novatlon of the treaty obligations, what I have sald above applies also to it. I wlil revert to the Goldberg
Settlement later.

I was referred to passages in Ex parte Liguidators of Parity Insurance Co., 1966 (1) S.A. 463 (W). It was
sald that VIEYRA, J., held (see pp. 471-473) that once the insurer has gone on risk hls obligation Is
regarded as & completed and not an executory obligation. Whilst I find myself in full agreement with the
result of that judgment I wish to say, with great respect, that I am not sure that the learned Judge did not
go too far when he salg that once the Insurer has gone on risk hls obligations are no longer executory. It
may well be that, whilst the obligation to pay a sum In the event of loss remains, the contract frem that

fact alone remalns executory. I am, however, also of the view that, If the insured has not pald the -

premlum, then, as far as he Is concerned, the contract resnaing an executory one. If I am right in this
latter view then such an insured would be bound by the principles set out in the Tangney (clted above)
Iine of cases and so too his trustee,

As mentioned earlier It was said by plaintiffs that the Goldberg Settlement did not novate the rights and
obllgations of the partles under the reinsurance treaties. T was referred to Wessefs, 2nd ed., vol. 2, paras.
2396 and 2398, and the presumption agalnst novation was stressed. Be that as [t may It seems to me that
the Goldberg Settlement is clearly a compromise or fransactio. Each reinsurer walves hls rights to cancel
or repudiate; for this Parity had to pay an addltional premlum of R400,000 to be apportioned and also
premiurms at the maximum rates stipulated. The liquidators base thelr actlen an this contract, It requires
them to pay premiums which total R1,002,111.85. From their side the contract is In my view still
executory. The relnsurers must pay R694,039. From thelr side also it Is still executory. That being so, the
princlple enunciated In the Tangney case, cited above, applies. The liguldaters are therefore obliged to do
all that Parity was obllged to do. Parlty, as I have found, would have to tender to pay the premlums when
clalming the amounts due by the relnsurer. Mence the tender made by the plaintiffs is not adequate and
the first exception must succeed.

I have dealt with the matters ralsed in argument rather fully because the parties may wish to take the
matter further. Because of the view which T have formed i Is not really necessary for me to deat with the
second exception but again because the partles may wish to take the matter further it may be advisable to
state my views.

Mr. Welsh argued that the provision In clause 6 of the agreement, that the agreement was subject to the
conflrmation by the board of Parlty and remalned open for a period of 14 days, was a conditlon precedent
to the agreement ever coming into operatlon. Alternatively it could be regarded as an option to Parity
which had to be accepted In a particular manner, namely by the board of Parlty. Relylng on Ltaws v,
Rutherfurd, 1924 A.D. 261 at p. 262, he sald,
*when the acceptance of an offer |$ conditioned to be made within 2 time or in a manner prescribed by the
offeror, then the prescribed time and manner should be adhered to”.

Page 231 of [1967] 3 All SA 225 (W)
View Parallgl Citation

In these circumstances, so It was sald, the purported cenflrmation by the provislonal liquidators was not a
contirmation by the board. He stressed that It must be clear that the reinsurers would never have
contracted with a concern which might well be unable to perform Its obligations. In order to uphold this
exception I would have to find that ¢lause 6 is clear and unambiguous. I would have to exclude an
interpretation which toe me seems very possible and which could be cleared up by evidence of the
surrounding circumstances. These clrcumstances may show that the relnsurers were not sure that the
Parity representative had full power to bind Parlty to the extent that he sought to do; that the use of the
words “board of Parlty” merely indicated the machinery which the parties thought would be used to
conflrm because in the ordinary course thls would be done by the board; that all that was almed 2t was
that a binding confirmation should be conveyed within the perlod. I can hardly believe, for example, that,

hetp/fwww. mylexisnexis.co.zamxt/gateway.dll/cc/uluua/shvua/c2ala/52alaffwgla?f..  18/05/2012

LAKE AND OTHERS, NNO v REINSURANCE CORPORATION LTD AND OTH... Page Gof 6

if a valid resotution couid be and was teken by the shareholders In general meeting conflrming the
settlement, the reinsurers would have rejected or been entitled to reject such a confirmation:. If that is so
then the Nguldators who act for the company could conflrm. As stated it Is a problem of Interpretation
which might be cleared up by evidence of the surrounding circumstances. This belng so the second
exception must fall, as the uncertainty can only be cleared up at a trial. See Cairns (Pty.) Ltd. v. Playdon
and Co. Ltd,, 1948 (3) S.A. 99 {A.D.) at pp. 125-126 and Delmas Milling Co. Ltd, v. du Plessis, 1955 {3)
S.A. 447 (A.D.} at pp. 453-455.

As far as costs are concerned the paper work was not increased by the taking of the second exceptlon and
I do not think that the hearing costs were much Increased thereby.

In the result T find that the allegatlons In paras. 10 (2), 10 {¢) and 12 of the particulars of claim do not
disclose a cause of actlon in respect of clalms (b) and (¢). These claims are thus bad In law. The plaintiffs
are to pay the costs of the exception. The fees of two counsel are allowed. The plalntiffs are given leave to
amend the partlculars of claim within six weeks from the date hereof If they desire so to do.

Appearances

O Rathouse, QC; 5 Kentridge, SC and WHR Schreiner - Advocate/s for the Defendant/s

RS Welsh, QC and CIM Nathan - Advecate/s for the Exciplent/s

Webber, Wentzel, Hofmeyr, Turnbull and Co, and Philip Hilewilz - Atterney/s for the Defendant/s

Bowen, Sessel and Goudvis - Attorney/s for the Exciplent/s
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Littlejohn v Norwich Union Fire Insurance Society
1905 TH 374

Witwatersrand High Court
1905. Naovember 15, 16 and 24.
WESSELS, J.

Flynote

Insurance. - Husband and wife. ~-~ Hushand’s insurable interest in the property of the wife. --- Whether
husband may sue. -—- Interpretation of insurance contrach.

Headnote

Where a husband and wife marrled out of community of property carried on their jolnt household from the
profits derived from a business belonging to the wife, which was under the entire control and management
of the hushand, Held, that the hushand had an insurable interest In such business.

A husband who has in his own name [nsured property belonging te his wife, In which he has an Insurable
interest, may sue in his own name on the polley,

The condltions of an Insurance policy provided that the policy should be vold If the insured fail to glve
notice of a change in the nature of the occupation either of the premises or of the.adjacent premises.”

1905 TH at Page 375

Hald, In view of an American declsion, that the fact of the adjacent premises having become vacant did
not amount to a change In the nature of the occupation of such adjacent premises, and that consequently
no actice was necessary.

Case Information

This was an action for the recovery of £1500, alleged to be due under a certaln pollcy of Insurance against
loss by fire effected by the plaintiff with the defendants with regard to certain goods.”

The defences ralsed by the defendants were: (1) That the plaintiff had no Insurable interest In the goods,
and was not entltled to sue on the pellcy. (2) That If he had an Insurable Interest the value thereof was
not £1500. (3) That the pollcy was vold by reason of a breach on the part of the plaintlff of the following
conditlons: (a) By clause 1 of the conditlons of the policy It was inter alia provided that "the applicant shall
state hls name, residence, occupation and the nature of his Interest.” In breach of this condition the
plaintiff did not disciose the nature of his Interest; but fraudulently or otherwise wrongfully held himself
out to be the owner of the goods, whereas a certain partnership called Broekhulzen & Campbell were the
real pwners. {b) By clause 2 of the tonditions of the pollcy It was inter aliz provided that "in case any
addittons or alterations shail be made In or to any risk on which an Insurance has been effected, on the
bullding Itself or on the goods, wares or merchandlse deposited therein. ... . or If a change in the nature
of the occupation either of the premises or of the adjacent premises this policy shall be veld, unless the
assured shall have given notice to the soclety. . . . . " In breach of thls condition the plaintiff omitted to
glve notice to the defendants that the occupation of the adjacent premises had become ¢hanged inasmuch
as the sald adfacent premises, belng portion of the same buliding In which the Insured goods were, had
become some time prior to the fire and were at the time of the flre unoccupied, and the risk had by reasen
of the sald non-occupation become Increased. () By clause 11 of the cenditions of the policy it was inter
alia provided that "If there appear to be any fraud, overcharge, Imposition or misrepresentation” the
claimant shall be excluded from all beneflt under the policy. In breadh of this conditlon the

1905 TH at Page 376

plaintlff fraudulently misrepresented the value of the goods at the time of the fire, and had fraudulently
overcharged and claimed in excess of the true value of the goods by clalming that the goods destroyed
were of the value of £1670 at the tlime of the fire or Immedlately anterlor thereto, whereas In fact the
value of the sald goods, at the time dld not exceed £600, as the plaintiff well knew. (d) The defendants

hitp:/fwww.mylexisnexis.co.za/nxt/gateway.dll/cc/q6dw/wodu/jomu/gduw/jjn0tf=doc... 18/05/2012
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were induced to Issue the sald policy of insurance by the false and fraudulent statement by the plalntiff
that the cost value of the stock at the stocktaking In July, 1904, was £1900, whereas In fact the cost value
of the stock at that time did not exceed £1420, as the plaintlff well knew.

The facts as also the arguments of counsel and the cases clted by them appear from the judgment
deltverad.

F.E.T. Krause (wlth him J. van Hoytema) appeared for the plaintiff.
LW, Leonard, K.C. {with him J.8. Williamson), appeared for the defendants.
Cur. adv. vult.

Postea {November 24} -—

Judgment

WESSELS, 1.: The plaintlff Is In possession of a pelicy over certain goods that were situated in a store at
zuurfontein. The store and goods were burnt dewn, and now plaintiff claims the amount of the policy, viz.,
£1500. The defences raised by the Insurance company are: -+

(1) That the plaintiff kad no Insurable interest in the goods.
(2) If he had an Insurable Interest It did not amount to £1500.

(3) That the policy Is vold Inasmuch as plalntiff has been gullty of a breach of certain conditlons: (a) in not
disclosing his interest, i.e. in holding himself out as the owner when the real owners were Broekhulzen &
Campbell: (b} In not giving notlce that the adjoining premises had become vacant; (¢) in fraudulently
making an exaggerated claim; (d) In making the fraudulent statement that the goods were worth £1900,

1905 TH at Page 377

From the evidence adduced before me I flnd (1) that the defendants have falied to prove that the insured
merchandlse belonged to the firm of Broekhuizen & Campbell, I find that the firm was dissolved before the
polley was Issued, and that the goods Insured under the policy belonged to Mrs. Littlejobn, the wife of the
plaintiff. (2) That the representation of Mr, Littlejohs, the proposer, that the goods were worth £1900 may
have been somewhat exaggerated, but that It was made bond fide, and that the value of the goods was
something between £1700 and £1800. I do not think that the exact value could be got from the books;
but I think that the estimate of Mr. Hays Is nearer the mark than that of My. Hine, ané I also think that the
possibllity Is that the true value was greater than the value as estimated from the books. {3) That the
¢lalm as made was never fraudulent nor grossly excessive, but represented fairly the actual loss. (4) That
the adjolning property was occupled as a private hotel until 15th January, 1505, That after that It was
occupled by Mr. Wolf untll about the 24th January. That the possesslon of the property after that was In
Mr, Wolf's trustee, and that It was vacant until the occurrence of the fire. (5) That I do not attach the
slightest weight to the evidence of Dalton, and when he Is contradicted by Mr. or Mrs. Littlejehn I accept
their testimeny, and not Dalton's.

The questions which T have to declde are: «--
(1} Whether the plaintiff had an insurable interest.
(2) Whether if he had an Insurable interest he can sue In his own name.

(3) Whether he should have disclosed the fact that the ownership In the goods lay In his wife, and whether
his failure to disclose this fact avoids the policy.

(4) Whether his failure to disclose the fact that the adjoining premises were left vacant avolds the pollcy.

Inasmuch as I find that there was no fraudulently exaggerated claim, and that there was no fraudulent or
gross misrepresentation as to the value of the goods at the time of Insurance, It I$ not necessary for me to
declde what the effect of such a claim or of such a statement of vaiue would have been.

(1) Had the plaintiff an Insurable Interest? T find that Mr.

hitp:/fwww.mylexisnexis.co.za/nxt/gateway.dll/cc/qédwwédu/jomu/gSuw/ijn0?f=doc... 18/05/2012



ZI0Z/0/81  Toop=Jroull/amngdmuolmpommpob /oo Apmared X ez 00 SIXOUSIXOTALL M digy

“BUIRL UMO SIY U UyofaNT U Ag JBnog AaUB udaq ARy 0] UojaIaL3 AW 0] sieddde uorpe
SIYL "PALISDU0D St AuedWod SIUBNSUI SUT SB JB) $€ OJOF SEHR JOJU S34 B 5] PRIDAODDS UDYM ADUOW DU
0] aA®Y J0U ABLU 10 ABW 31m a3 yolym spybBr ay L ~Auedwiod a5URINSU| DU WOL SWRY UMO SIY Ul ADUdW
BYD JTACDDE UOIRJIISIP UMO SI Je Jouued Y eyl Aes o1 [emBor aw 01 sWees 1 ‘abejueape Aeundad
UMO SIU J0) PEINSUE SY 1 PUB ‘DInSul 03 )M SIY JO IUDSU0D DYI DARY JOU PADU U T “Oftm SIY JO JUDSUOD DY)
aABY 01 WY 22nbay 03 |e3(Boj) 8 pInom I 152.93U) BQEUNSL) Ue Sey pueqsny e T top o) Bujylou sey apm
S|4 YoiUm YiM J2EW £ S IS S|Y JO SDUBLIRSUE BY] IS2IIU| IBYY 2UNSUI 01 PIIUS Sem 3U ‘I5243U
aqeansy ue pey oy Sy DWeU Umo S[Y Up paInsu| aH "dim sy Jo iusbBe ayy se |esodosd ayy aper xe
24NsSL) I0U pIp 19sodoad ay3 Jeys 1ed)d S1 3T uyoelHINT Sl AqQ Wbnolq udBq aARY PINOYS UOMDR BUYY JaISyMm
10 ‘alIBL UMO St UL 3NS UEeD ‘35du3jur 3qeinsut ue Buiaey ‘ynuield syl 19yldym §] uwopsanb peu ayl (Z)

‘wiy Ag paunsu) spoofi syl u) 15a493L) S|qRINSUI LB pey SABY 01 play
D SN DY Uy} I HORIBYL pUe ‘ased Syt Ul USDQ Sey 3 SB AININY SYI Y| PIIPNPUd BQ PINOYS S5UISNY
BYI el 3IS2JDIU| S|Y 03 S| IT CUOPINNSSP SI w0l Wpnfoad e pue SHUSISING $I WO JYOUS] e Ssey ay
asnedaq Apadosd ayl jo vopeasssaud Sy U1 pIISAUBI SI DU L 'TUGWVYHD JO SPA0M Y] UI "Dy Y 310J9q
sem 3 5B Ajoexa pade|dat aq pinoys Auadosd aul eyl 152U Sy 01 S| 3T “ployasnoy ulof Y3 ue pauued
[y SEY pue 3y SIord DYY tos PUR “J0IIU0D SIY JApUn ARJRUD Jsowle sem 3 ‘Ausdold s jo Jebeuews
3] SBM DN CAGDIDY] S5O PRIDYNS SRY SY JDYIPUM PUR uing U8aq pey Wiy Ag paunsul A3sododd $.94m
S1Y J23JF uojsod asiom B Ul Sem PURUSNY SYl JHyJoym uopsanb sy Josiw xse 1 ‘Soidpud as5ay) Budddy

L 13INSU] PUB POINSSE UDDMID SB JI3W [Bd)
ou Sey Udiym 2Uo puk ‘$01303[qo |eoILuysaY @ 91q|ssod Se Ajedu Se uUaljo S| 1SaISU| D|qRINSU| OU SEM D19}
eyl wonoalgo oy wniwaad Sy} PIARIR] SARY SJIYLMIAPUN Y] YR J0), ‘a1qissod § 159193u| S(geansy)
UB JO JNOAR) U} URD| 0} MNGY £ JO AINp AU S| I IBYF p1es YaHST paon (T8 agd zI) 20015 A sybur ul

‘BUO JGRINSU] UR DY |14 JSSUSIUL Sy paInsut Bungy g 03 ot pe snf

t8E 9bed 12 H1 SO6T

2 201 37wy snf e 3aypdu sey sy ybnoyy
udAR uay) ‘paLasul Bul Syl JO UOPPBNASOD ST AQ InRA |RPDMDW0Y Jlqemdsdde ue jo BuprIawos 950
01 SpURIS 9Y JeYT MOYS UBD 1INSU| U3 JI S|yl 3q 01 steddde sased as9Y) wol) paanpsp aq 01 adound ayl

“Auadoud jey
U] 3303159 12631 ou Sey 3y ybnoyl uda Aradord S35 Siy U] 15943901 SlqRIRSUS UR SBY pUegsny e Jey] Smoys
2$ED S|YT ‘54N0 WL Al[BIISIEW SI3MIP 3(M Pue pueqsny 03 Buped me ysybug syl ybnoyje mon ~Aladoad
a3 Jo asn 2yl w Bulieys pue Joyaabol burplsad Asyl ‘osn 2jesedds s5aum Sy 01 panes Auadodd wl 1sau3Ul
JJqeINSuU| ue Sey pueqsny B Jeyl pappRap Mnod ys|ibug ayl {942 "4 8 "4 T) /240y A L0ISINOD Jo ased 3yl u]

DEPPUBA 134 WwnsLsd e 03 paPalqns
Y SBM UDAD JOU (10 DYZ U| 2 wyf SN R Jaypau pey sasewprnd 3y aJaH "ybnoq sey ay splaeq jo Jagquinu ayl
U 1SNV DGEINSU| UR SBY JDR|E HLULS JU) L PAISIS 10 JO SIDLIRG JAYIO BUI 1oLy pIeredds pue papuap)
Ajenioe 394 j0u |10 Jo S[paleq Jo teseydand sut eyl (g "d) Janiog 01 Bu|pIOSOR Py sem I Bpeued Ul

“Aope) suy3 up 1S3
sqesnsu ve soal ssdusng Suunpenuew e wedy Ayedod 01 Jybu e eyl poyY Sem 1| SI9YM 3SBD uedtawy
up sgjonb (g7 “G) 1930g L Aonod [euiblo 3yl uo ARy Sy JO JURoWe jny Buy 0] YdurInsug 2 poddns qim
UYI[MM ISBISIMT B{ARINSUI UR JdJInsul Y3 $anb, ‘{06z -d) 12004 SARS ,‘Dunsul 0} 1DBRJILOD Y, TUMOUY |[oM St
WP pliea e ¢} 6|1 SaA|6 2DURINSURL YINS 3RYL DA "Arddoad Uans uy was pe snf e Jou v ui snl e 1DyHlu
angy ASII 10) PAINSY| S0U0 dary Ay} Apadold sunsu@a Aew s1aansu) Jeyl apm 0s 1) buperd Ag Ajuo s13r

JAorjed 2y
30 08[qns oyl apew &q Aewwr Bulsle SNyl 15949001 WRBURU0) @ pue Judowns &q Aew painsse duyj 0 anLe
03 voneasasaud s31 wouy Jousq Jo ssof s woy Aunfur, tpres sem 1) (875 SN R6) woSwgoy A JadooH ur

WHRs pe Sl a0 91y $nf 2o Rrsdoad
wssasd AUR J0U S SUDUY SUIYM SISID SIS 3T ‘udneiado pue amxd) sy Ul Jenaad pue ‘Sususl
115 $] 152a33U1 S[qRansuy uy, ples (ZET *d 1D 94D S £) "0 SUeInSUT BUiySId A X0JUBH U Ad01S 26png

«Ajod B3 Jo siseq
JJASUCY 03 AIeSSa0aU IS04AUY JO SR165p JO PULY 947 03 Se Sepyfod Jil PUR SULIBLY USMIDG UOIDUMISID oU

L3o y o8ed PLE HL S061 AID100S S0URIMSU] 114 WOM() YOIAION A WHOFoL

ZI07/50/81  aop=ypuilimngBmuwolmpom mpobos/|(p Aemored xu/ez 05°sIXousIXOLALL s/ dny

08¢ abed 12 HL S06T

St 94343 383
Q47 OSIE S ) TODURINSY! JLIMBIU € 52m SHUT IBYD PIBS 9Q 3 JI *SRIYNS @S] wstubpnf oty ang ‘ayqennba
20 [e63] JoYNd DN uBYF BulLl 1HPEOL Yonw B $) 1524300 d|qransyy ue eyl Butmoys apew aq Appear qubin
asned 5|y3 u| sebpni pauwses| 2yl Jo uotuido BYI woJy 53dIDIND JSYIQ, IPIBS MMNOD UBDUBWY SU} progness)
A BUDDITT JO BSED DY Uodn BuRuAWeD BYY "9 djqeynbd lo [efia] uo paseq jou S| 1SAUDIU| IjQVINSU]
I2Y3 MOYS 0] S205 UOIS[D2P DU ‘SIN0 LIOJ) SIBLIP 3im S|Y Jo Asdosd Syj 0] puedsny e jo Uojle[@l a3 03 se
ME[ URSLIDWY D41 yBNoyl pue passnosip A|lN sem 3Jim 51U 30 Auadoad Syl U1 SRy pueqsny e uyd|ym JSaIsiu)
apqernsup 3y Jo uoRsINb Syl (Z6L ~doy WY O1) Lpeseg A 0D FQUBNSUT IPRIL ISED uedLaY Al ul

WS
JAMOLIZU UIYPM PRONPAS UDDQ Sey 3 Aunod S|l Jo sme) dy3 AQ Jeyy dJeme Jou we J pue !pajalgns
9B SDANJUBAPE DWMEW yolym 01 sJabuep Ayl o1 pasodxs sHuyy uodn juspuadap ag JO w ISISQNS
Ater 12371 15249301 JO puly AUsAd 3091010 0] PUSIHD ABLU SDURINSHE] SULBLU JO IDRIILOD U] 1247 At 0F SIS
1 spunazB asayl up *(UooNnnsap S wod) 30|pnfRad ‘SDUBISIXS S WL IHOUDG ARy O) SB Y| 03 1adssa
Y3m PIOURASILINDIG 05 3Q 03 S| BulYl @ JOo uopeAIdsHd DUy vl PAISASaI] Bq OL) ~- (€T ‘8 ‘o 'g) imod
Heasny enbuwiruent 3528 i wniuenb catt g e wnauenb wr 11 pusne ALY YoM SSDURISLUNDIPD
ayy woys uaddey asoipnfosd Je asue Aew abejueape woym 01 Burp e uy pajsaseu S| uew y ¢t
' "3UN3eU S JO IN0 DSUE 10U S0P YIYM DRIJUOD ST 63 UODILISA) e Bugppe s| Auadold JO 1IN0 SISLIE YDdim
1S9.423U] 3] JO UORSDT04d D] 01 3 SUNUOD CF ING C ¢ * ¢ ‘IDRXUSD YL JO M Y WOl SMo|Io) Siad
01 pasodxa HNLW-1D3[GNS JYL Jo VOIRAIDSDID Y Ul PRISDIINUE S¢ JIUYI0 20 MOUDWOS JSNW UBlW € JeyL.,
1SARS pue ‘1$9.93u| I|geJnsu] U Sem .3y Jeys sacsd o) ybnoua jou sem Apadoid jo quem Byl STTIIM
P40 AQ paulwLIIBp UBRQ PEY I 1BLY MOUS 01 3/0d A Presabzliy 4o ased 3yl SaYD ‘(££T *d "D°¥) *C ‘TUBHYHD

-sdIys SY1 UL 152U57UL S|qeJnsu| Ue pey Bup Ayl e splo jo
BSNOoK Yyl AQ ploy sem 3 ‘diysiaumo jo Jybs e o) pabueyd aq Jem Jo UORRIREIP SUF LUOEN PINOM UORUSIAD
|ledsAyd s,Bury 3yl eyl AUNGRQoid B SeM DJOUY ‘JOASMOY ‘ISNENDY CSHUJIE 79 IA uonuslep |edisAyd
pEY 3Y UUm jo 3ng ‘Brn ou pey Buny s ydiym ul Auadoad uodn paloaye SEM I SINIASOY JO UOIRIRPOIP

6LE 3bEd 12 H1 SO6Y.

343 0
J0ud palays SEM ADUBINSUL I} 52 g ‘DZd [[YME] PRIERIP alom SAIUS SUT PISUSWILIGD SI[|I3S0Y LDUM
CSHALIE 38 A UORUDIBD [exsAud Jo dinjeu Iy 3o A|eds sem uo[ssassod s,6un 2U3 1Yz 05 ‘SoINAsoy 03 Jojud
pazios atom sdiys UL "(T6T "0 "0 ‘NOGTE P07 4od) 05 10U 28 cym staublato) uo Ing ‘pray S| HN0Y 2y
3saum Aunod aul jo s10Rlgns a1 uo Aruo Jou Bujpuiq SO UG SUCPRU JO ME| 23 03 Buplodde Bupaadosd
HNOD B Ui PAULLDPUCD 2 ISNW djys Ul Inq ‘UofIe|s|Bat 1200 40 ' Aue AQ paburyd 3q JOUUED SIBUBDL0)
suebe se diys 1203 0F [T |YY 9204 RS0y AQ udNey 2q dys e i, 40} ‘suou pey Bury Sy ‘IppR JuRaw
153U FIqelnsul J1 ~sdiys 959U Ul 1S2U90U| I|qRINSY| ue pey Bufy 2yl J2UIDYM UDRSBND BUL PAA0AL Syl
“peob sem Bup SU 103 SqUSOE SB SIDUOISSIULICD AQ PRISaya pue JBMm JO UO[IBIZS3P 3l04aq pazas sdiys
yo3n(] U0 2OUBINSUL UB JIYISYM SBMm PIpRap 9q 03 uopsanb ayl ased syl ul *($z9 ¥y § 1907-G2 'd pue
509 £ 10§T "d ‘ET "10A "Dy [908T-Z0BTI) pIomesD A 2usOMTT $| 1534934 SIQRINSU UQ 35D BUIpes| SU3 MON

*SULISIIBD
uespswy pue ys)bug 01 ISIN0DSL IABY ISNW SM DI0JAIBYY pue ‘algns 2yl uodn Iuby B|1L INg Moy
‘995 ued I SB JB) SE ‘$N00q ME| YNNG-URWOY NG "was pe snl . 10 o uf sni e uedn Jayye puadap jou saop
pue ‘sppusl ns 5| 150Ul SIGRINSU] U JBUT MOUS SSOLOUINE JUL *ajm Sy I1swehe Jaao se Apqsuodsad
oU pey Sy S YInLUSey| SO0 10 39]R] B S8 uosed SWes 3yl U1 3y SBM J0u ‘L] Ul 318152 ou pey pue
A2UMmO AU] J0U Sem Y asnedaq ‘speeh syl vl 1SaUdlYY SIqRANSU| OU PEY JEAUIRId SUI JeY) PIPUIIUQD DIRUOST
I $spooBb ayl wj 1sauequr I)qRInSU) UR Yiiue|d 2yl 3a6 S10B) 3SDUT O] (195 pUe ANg OF puely 295 B pue
spoobi Ayl Jo uoissassad pey JRUIBKY dym SIY PUB fRsMmlYy JO 159333 UL D3 J0) Sem pip ppweld jeym
pue ‘ssauisng 43 10 SIeHd DU B0 PHAL LYO[MIN "SI pue gRueid Syl tAuoyine aaaye sem auneubls
SUYCRMIAN MW 1BY) SJUBYDISW YY) pIwaciul uygolaRar] CSAW 'SSAUISNG BUl Yim op 01 a1y Asaa pey
ugoRNIN "s4W Jaurerd yitm abeLLB 23y 9]y "WIBUD BUY JO JaBeuBLL 3OS BLY SBM DY pUB ‘SSOUSNY B3
$0 1043003 AU SYT “IaABMOY ‘pey yruerd ay), “uyoldRIT TSI YIM AR| URIUOHNNZ IR DI0YS BUR Ul SPOOE
2yl Uy diyssoumo Dyl 19Ul pue ‘UyoRIRN 'SiW yim Auddord Jo Apunrwiwsod Jo Ino paluet sem uyofaat

BLE 9Bed 18 HL SO6T

LJoga8eg FLE HL SO61 49000 D0URIMSUT 211,] BOFU(] YSIAION A ugelome]



Littlejohn v Norwich Union Fire Insurance Society 1905 TH 374 Page 5 of 7

1905 TH at Page 382

(3) Was It the duty of the plaintiff to have disclosed the fact that the ownership in the goods insured lay
with Mrs. Littlejohn? It is true that the completed policy as Issued (clause 1) requires that the interest of
the assured should be disclosed; but this pollcy was given by the defendant company after it asked and
obtalned certain informatlon from the proposer. The plaintiff ¢laims that ke di¢ Inform the company's
agent that the ownership In the goods belonged to his wife. He says he distinctly Informed Mr. Handfleld,
the clerk whoe took down his answers, of this fact. Mr. van Leggelo, whe was present, bears this out. On
the other hand, Mr. Handfield is quite positive that he was not told that the goods belonged to Mrs.
Littlejohn. Now the written proposal signed by Mr. Littiejohn makes no mention of the ownership of the
goods. There (s no question In the proposal form which refers to the ownership of the merchandise, Under
these circurnstances It appears to me safer to conslder the parties bound by the written proposal alone,
and to hold that the plaintiff has not proved that he Informed Handfield of the fact that Mrs. Litdeiohn was
the owner of the goods. I think the possibllity Is that Mr. Littlejohn and Mr. van Leggelo discussed the
ownership of the goods between themselves, but nmot In the presence of Mr. Handfleld. There Is no
question In the proposal form as to the ownership of the goods. I do not think, therefore, that this
questlon was asked of the plalntiff, nor do I think he volunteered the informatlon. As thls question doeg
not appear In the form signed by Mr. Littlejohn. I do not think It was considered by the company as a
materlal matter to be Informed upon. All that the company asked of Mr. LittleJohn was whether he was the
proposer, what the nature of the goods were, where they were sltuated, the occupler's name and the
trade carrled on on the premlses. The other questions as to how the books were kept, &c., were all
answered with sufficlent accuracy by the proposer. Mr. Leonard contends that the Court should regard the
whole tenor of the proposal form, and Infer from it that the proposer in hls answers has practically
asserted that he is the owner. Now there is nothing clearer from the declsions of the Engilsh and American
courts than that the contract of Insurance has to be construed, where any doubt exists, rather

1905 TH at Page 383

agalnst the Insurer than the Insured. The reason for this ls that the policy Is prepared by the Insurer and
handed by him to the insured. The language of the pelicy Is the language of the company.

Insurance policies are crowded with so many onerous conditions that It has often been a matter of surprise
to me that the insured ever recover anything from the Insurer. The vigllance that Is exacted from an
Insured is something phenomenal, There are very few policles In which some trivial conditlon has, not at
some time or other been overlooked by an Insured. It Is true that as a rule Insurance companles do not
avall themselves of the breaches of Insignificant conditions, yet the fact remains that they can if they
choose. These are the reasons why law courts have always been more Indulgent to the insured than to the
Insurer. If the Insurer wishes to exact his pound of flesh the courts will hold him strictly to his bond; see
Anderson v Fitzgerald (4 HLC 484); Frost's Works v Miller's Insurance (5 Amer. Rep. 846).

If then the proposer has been asked no direct guestien about the ownership of the property it must be
consldered that the insurance company hag not required that information as a conditlon precedent te the
valldity of the pollcy. The proposal form contalns alf that the insurer requires to know prefllminary to
Issulng a pollcy, and If questions thereln are honestly answered and a policy issued the Insurer cannot
afterwards say that the Insured has not sufficiently deciared his Interest in the goods er property which he
has Insured. It must be consldered under such clrcumstances that the insurer has walved the necessity of
requiring fuller Information about the nature of the interest of the Insured In the property.

For the above reasons I do not think that the defendants are.entitled to say that the policy Is void because
the plaintiff, who had an Insurable interest in the merchandise, did not declare in whom lay the ownership
of the goods. ’

But then it has been sald that the plalntiff led the Insurance company to belleve that he was the ¢ccupier
and therefore the owner. Even If he did say he was the occupier (which he does not), it does not follow
that he therefore led the defendants to

1905 TH at Page 384

believe that he was the owner. Can he be said to have been the occuplier? For the purposes of this policy I
think he can. He had possession of the goods In the stere, he had full power to deal with them as he

http:/fwww.mylexisnexis, co.za/nxt/gateway.dll/cc/g6du/wodujomu/eGuw/jjnd?=doc... 18/05/2012
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thought fit, and he was dealing with these goods as much for his own benefit as for that of his wife. He
was therefore as much the occupler of the store as his wife was. The case, however, which the defendants
made upon the pleadings I8 not that he acted wrongfully or fraudulentty In declaring himself the occupler,
but that he acted wrongfully and fraudulently in not disclosing that the goods befonged to a certain
partnership of Broekhuizen & Campbeli, who, the defendants alleged, were the real owners. This the
defendants have wholly failed to prove, for, as I have said above, I accept the testimony of plaintiff and
his wife that this partnership was dissolved before the insurance was effected. Defendants' case Is that
plaintiff had no interest in the goods, because they belonged to 2 partnershlp of which he was not a
member. The fact, therefore, that plaintif did not declare that the goods belonged to his wife Is not raised
on the pleadings, and In the defence that was ralsed the defendant has whelly failed,

(4) The next guestion Is whether the policy has been rendered vold for want of notlce to the company that
the adjoining premises were vacant during the menths of January and Febreary of 1905, It is a condition
of the polley that any additlon or alteration of the risk wili render the policy vold, and one of the ways In
which such addition or alteratlon of the risk may oc¢cur Is by not glving notlce of "a change In the nature of
the occupation either of the premises or of the adjacent premises.” Does this mean that if the adjolning
premises hecome vacant the policy-holder must give neotice of that fact? In other words, Is vacency a
change in the nature of the oceupation?

In the case of an Insurance of bulidings there is no addition or alteration of the risk unless the bullding has
been vacant for more than two months. It would therefore appear that vacancy in itself Is not an increase
or alteration of the risk, and that it only becomes so in the case of buildings if the vacancy Is more than
two menths. It is difficult to see therefore why in the case of an Insurance ont merchandise the vacancy of
adjoining premises

1905 TH at Page 385

should Immediately operate as an additlen or alteration of the risk. Mr. Leonard says we need not inquire
why; it Is sufficlent answer that the partles so contracted. To that Mr. Krause answers that It is not dear
that vacancy is a change In the nature of the occupation of the premises, If the defendant company had
wished for notice of vacancy it sheuld have specially stipulated to that effect, as it did In the case of an
Ingurance on buildings. In other werds, that here also the rule should apply that the contract must be
strickly interpreted agalnst the insurer. In support of his view he has referred me to the American case of
Somerset County Mutual Fire Insurence v Usaw (mentloned on p. 26 of Reling Cases, vol. 14). I have
obtalned from Pretoriz the full report (56 Amer. Rep. 307), and I find It bears out Mr, Krause's contentlon.,
In that case a building was Insured, and the policy contzined a conditlon that it would be vold unjess
notlce were glven "of any ¢hange made as to tenants or occupancy.” The premises became unoccupled.
There was no alteratlon or change of use after the date of Insurance. The court sald: "Perhaps the risk was
Increased when the house became tenantless, but It was not agreed that the policy should cease when use
or occupancy of the premises ceased.” When the property be¢ame vacant the court found that there was
no ¢hange In the occupancy. It is true that this case was not an insurance on goads, but an Insurance of a
bullding; but I cannot see how logically the two can be distinguished. If vacancy Is no change of
occupancy In the case of a building insured, I fall to see how It can be a change In the case of the
occupation of adjoining premises. This Court Is not bound by the declsion, for the decision Is one of the
Supreme Court of Pennsylvania. At the same time it was an appeal to the court of last resort of the State
of Pennsylvaniz, and that court upheld In this respect the judgment of the lower court. I admit that I had
grave doubts whether this view was correct, and whether vacancy s not really & change in the nature of
the occupatlon, but as this very clause in a policy has received judiclal interpretation In an American court
of high authority I should feel great diffidence in taking another view,

The American courts have had a great experlence in Insurance

1905 TH at Page 386

cages, and even English text-book writers on Insurance of wide reputation, such as Porter, are constantly
citing American cases with approval. The editors of Ruling Cases cite this case apparently with approval,
so that any judge sitting In this Court must have, to say the least of It, a doubt In his own mind whether
this Interpretation Is not the right one. Now, as I have shown above, It Is an accepted principle of
Insurance law that policles of insurance must be interpreted against the company. No other case has been
quoted to me expressing a different view either from the South African courts, the English courts or Indeed
from any other court, I feel therefore constrained sitting here as a single judge to adopt the view of the
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