Warning: these notes are woefully incomplete.

Do not use the to study for LCR411!!!

They are merely meant as a starting point for a person who is a bit more dedicated than I was (seeing as I finished these notes the night before the exam)

Principle of legality:

1. Ius acceptum principle: 

· Court may find accused guilty of a crime only if the kind of act performed by him is recognised by the law as a crime - in other words, a court itself may not create a crime

2. Ius praevium principle
· A court may find an accused guilty of a crime only if the kind of act performed by him was already recognised as a crime at the time of its commission
3. Ius certum principle

· Crimes should not be formulated vaguely

4. Ius strictum principle

· A court must interpret the definition of a crime narrowly rather than broadly

5. Nulla poena (sine lege) principle

· After an accused has been found guilty, the above-mentioned four principles must also be applied mutatis mutandis when it comes to imposing a sentence 

Ius acceptum application
Common Law
“List” of common-law crimes has now been closed: only way in which new crimes can be created is by legislation.

Statutory: Acts of Parliament
If parliament wishes to create a crime, an Act purporting to create such a crime will best comply with the principle of legality if it expressly declares

1. that the particular type of conduct is a crime, and

2. what punishment a court must impose if it finds a person guilty of the commission of such a crime.

Distinguish:

1. A legal norm in an Act is merely a rule of law, the infringement of which is not a crime.

2. A criminal norm is a provision in an Act stating clearly that certain conduct constitutes a crime.

3. A criminal sanction is a provision in an Act prescribing what punishment a court must impose once a person has been found guilty of the particular crime.

Statutory: Subordinate legislation

1. The enabling statute must invest the subordinate legislative body with the power to create crimes.

2. The subordinate body should indeed have created a crime

3. The provision should not be ultra vires
Ius praevium application

Section 35(3)(1) of the Constitution: Every accused person has a right to a fair trial, which includes the right not to be convicted for an act or omission that was not an offence under either national or international law at the time it was committed or omitted.
Ius certum application

Statutory: Acts of Parliament

Section 35(3)(1) of the Constitution: every accused person has a right to a fair trial, which includes the right to be informed of the charge in sufficient detail to be able to answer it.
Ius strictum application

Statutory
Crime-creating provisions in Acts of parliament and in subordinate legislation must be interpreted strictly

Where doubt exists about the interpretation of a criminal provision: accused should be given benefit of the doubt

Court is not authorised to extend a crime's field of application by means of analogy to detriment of the accused.

Principle of legality in punishment

1. Ius acceptum principle: 

· Court cannot impose a punishment unless the punishment, in respect of both its nature and extent, is recognised or prescribed by statutory or common law

2. Ius praevium principle
· if the punishment to be imposed for a certain crime is increased, it must not be applied to the detriment of an accused who had committed the crime before the punishment was increased

3. Ius certum principle

· Legislature should not express itself vaguely or obscurely when creating and describing punishment
4. Ius strictum principle

· a provision in legislation which creates and prescribes punishment must be interpreted strictly if that provision is ambiguous.
Mental abnormality as a defence in criminal law
Criminal capacity can be described as the mental ability to appreciate the wrongfulness of one's act or omission and the ability to act in accordance with such appreciation.
Criminal incapacity in consequence of mental illness or mental defect

Section 78(1) of the Criminal Procedure Act 51 of 1977, as amended by the Criminal Matters Amendment Act 68 of 1998, provides as follows:

A person who commits an act or makes an omission which constitutes an offence, and who at the time of such commission or omission suffers from a mental illness or mental defect which makes him or her incapable – 

a. of appreciating the wrongfulness of his or her act or omission; or

b. of acting in accordance with an appreciation of the wrongfulness of his or her act or omission,

shall not be criminally responsible for such act or omission
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1st requirement: mental illness or defect:

1. Mental illness

a. For the purposes of criminal capacity, the diagnoses must be made in accordance with the procedure prescribed in section 79 of the Criminal Procedure Act 51 of 197

2. Mental illness and mental defect

a. mental illness: “an illness of the mind”; 

b. mental defect: “is popularly regarded as something with which a person is born: a congenital defect in his mental make-up”.

3. Degrees of severity of mental illness

a. A finding of mental illness does not invariably lead to the conclusion that the accused lacked criminal capacity at the time of committing the act in question. 

b. Mental illness may vary considerably, and the degree of severity or intensity at any particular stage will determine the ultimate finding of absence of criminal capacity as a result of mental illness

4. Mental illness: a pathological condition

a. “Mental illness” refers to a pathological disturbance of the mental faculties of the accused and not simply to a temporary mental aberration in a normal individual which is not attributable to mental abnormality or which is due exclusively to external stimuli such as brain concussion, the use of alcohol, drugs or medicines, or which results from provocation

b. The fact that the mental condition of the accused could have deviated to a certain degree from what is normal is not proof of a state of illness

5. Origin of mental illness need not lie in the mind

a. It is not necessary to prove that the origin of the accused's mental illness or defect lies in his or her mind. It could just as well be organic, i.e. arteriosclerosis

6. Mental illness need not be permanent

a. It need not be proved that the mental illness is of a permanent nature

b. The illness of the accused must have existed at the time of the conduct.
7. Alcohol- or drug-induced brain damage

a. Although, as we have said, mental aberration resulting from of the use of alcohol does not constitute mental illness, the consumption of alcohol, especially if it is chronic, can cause a condition which is clearly diagnosable as mental illness, for example delirium tremens
8. Psychopathy

a. Psychopathic personality can be defined as the type of person in whom an emotional immaturity and instability exists, which, from an early age, manifests itself in an inability to adapt to accepted moral and social norms 

b. The mere fact that an accused is considered to be a psychopath does not mean that his criminal capacity is diminished
2nd requirement: mental illness or defect must have had a certain effect on the accused
It is insufficient for the accused to prove that he was mentally ill or defective at the time of the act in question. He must also show that the effect of his condition was such that he was incapable either of

1. appreciating the wrongfulness of his act, or

2. acting in accordance with an appreciation of the wrongfulness of his act.
1. Inability to appreciate wrongfulness

a. known as the cognitive aspect of the test.

2. Inability to act in accordance with appreciation of wrongfulness

a. Accused need not show that his deed was the result of a violent urge which was impulsive and flared up suddenly. It will suffice if he proves that, owing to mental illness or defect at the time of commission of the act, he was incapable of controlling his will.

b. Kavin
c. Test is subjective

Evidence: 
1. Mandatory provisions apply to the medical or psychiatric examination of the accused, where it appears to the court that he lacks criminal capacity owing to mental illness or defect.

2. Official report of the enquiry under section 79 is not evidence for either the prosecution or the defence, and should therefore be treated by the court as independent evidence
3. If evidence shows conclusively that the accused evidently acted rationally; this is a strong indication that he knew what he was doing at that time (Harris)
Burden of proof

Section 78(1B): whenever the “criminal responsibility” of an accused is in issue, the burden of proof with reference to the criminal responsibility shall be on the party who raises the issue.

Special verdict

If the defence of mental illness is successful, court must find accused not guilty by reason of mental illness or mental defect. The court then has a discretion to issue one of the following orders:

1. that X be detained and treated in one of the institutions mentioned in the Mental Health Act 18 of 1973, until the hospital board of such institution discharges him or her

2. that X be treated as an outpatient in such an institution until the superintendent of that institution decides that he or she no longer needs treatment

3. that X be released on certain conditions 

4. that X be released unconditionally
If

1. X has been charged with murder or

2. with culpable homicide or

3. with rape or

4. with another charge involving serious violence; or

5. if the court considers it to be necessary in the public interest,

court may direct that X be detained in a psychiatric hospital or a prison until a judge in chambers makes a decision in terms of section 29 of the Mental Health Act 18 of 1973 as to whether he or she should be released, and if so, whether the release should be unconditional or subject to certain conditions
The effect of mental conditions not satisfying the test described in S 78
Mental abnormality, which is not of such a serious degree as to justify a finding that the accused lacked criminal capacity, can nevertheless have diminished criminal capacity as a consequence, which can be a mitigating circumstance.

1. Psychopathy

a. mere fact that an accused is clinically regarded as a psychopath does not constitute a ground for diminished criminal capacity

b. only when it is found in respect of a specific crime that the psychopathic disorder is of such a degree that the person's power of controlling his will was weakened to such an extent that, in terms of a moral assessment, he was less blameworthy than he would have been had he not had such a weakened power of control, a finding of diminished responsibility can be made

Discharge of a state patient

Section 29 allows any of the following persons to initiate an application to a judge in chambers for an order for the release of a state patient:

1. the official curator at litem (i.e. the director of public prosecutions)

2. the superintendent of the institution where the state patient is detained

3. the medical practitioner in whose care the state patient is

4. the state patient himself or herself

5. a relative of the state patient

6. any other person or body on behalf of the state patient

After hearing the application and the response of the official curator ad litem, the judge may issue any of the following orders:

1. that the state patient be discharged unconditionally

2. that the state patient be discharged conditionally

3. that he or she cease to be treated as a state patient

4. that he or she continue to be detained as a state patient

5. that the state patient be detained under civil detention in terms of chapter 3 of the Mental Health Act

Criminal incapacity on grounds other than mental illness or defect
Common law: Chretien

Appeal court held that voluntary intoxication might be a complete defence in the following circumstances:

1. if the accused, as a result of intoxication, cannot act voluntarily, there will be no act in law and the accused will not be guilty as a result of these involuntary actions

2. if the intoxication results in the accused acting without criminal capacity, he will be acquitted

3. if intention is excluded as a result of intoxication, the accused will be acquitted unless he can be convicted of a lesser crime where negligence is the required form of culpability

Criminal Law Amendment Act 1:
1. Any person who consumes or uses any substance which impairs his faculties to appreciate the wrongfulness of his acts or to act in accordance with that appreciation, while knowing that such substance has that effect, and who while such faculties are thus impaired commits any act prohibited by law under any penalty, but is not criminally liable because his faculties were impaired as aforesaid, shall be guilty of an offence and shall be liable on conviction to the penalty, which may be imposed in respect of the commission of that act.

2. If in any prosecution for any offence it is found that the accused is not criminally liable for the offence charged on account of the fact that his faculties referred to in subsection (1) were impaired by the consumption or use of any substance such accused may be found guilty of a contravention of subsection (1), if the evidence proves the commission of such contravention.

Nonpathological criminal incapacity

A person who commits an act or omission which constitutes an offence, and who at the time of such commission or omission, due to any condition excluding a mental illness or mental defect, voluntary intoxication or youthfulness, is incapable

1. of appreciating the wrongfulness of his or her act or omission, or

2. of acting in accordance with such with an appreciation of the wrongfulness of his or her act or omission lacks criminal capacity and is not criminally liable for such act or omission.

Eadie

1. No difference between sane automatism and nonpathological criminal incapacity as a result of emotional stress and provocation.  

2. 2nd leg of the psychological test for nonpathological criminal incapacity, namely that a person should be able to act in accordance with his appreciation of wrongfulness or should be able to resist temptation, was the same as the requirement of sane automatism that the act should be involuntary. 

3. Someone who relied on the fact that he or she was unable to act in accordance with his or her appreciation of wrongfulness, therefore acted involuntarily and should rely on a defence of sane automatism.

Automatism & amnesia
1. Complete defence 

2. Mere inability to remember what took place does not constitute a defence

3. Nonpathological condition, such as shock, concussion or the unconscious consumption of a sedative, can indeed occasion involuntary conduct with an accompanying loss of memory

4. An act is required for criminal liability. If a person did not act voluntarily, he cannot be criminally liable.

5. Antecedent liability

a. automatism at the moment of the actual killing, due to for example the voluntary consumption of alcohol, will not constitute a defence if the principle of antecedent (or preceding) liability is applicable. 

b. Antecedent liability refers to the situation where an accused, when he was still capable of a voluntary act and had criminal capacity, made himself guilty of improper conduct and so put himself in a situation which culminated in the commission of the crime

6. Burden of proof

a. Insane: burden of proof rests on the accused in terms of the general rule for mental illness.
b. Sane: State must prove beyond reasonable doubt that the accused knew what he was doing and acted with the necessary intent

Contempt of court
Contempt of court consists in:

1. the unlawful and intentional violation of the dignity, repute or authority of

a. a judicial officer in his judicial capacity, or

b. a judicial body; or

2. unlawful and intentional interference with administration of justice in a matter pending before a judicial body
In facie curiae

1. Contempt

a. Examples:

i. shouting at witnesses while cross-examining them 

ii. a lawyer conducting a case while under the influence of liquor

iii. continually changing one's seat and talking in court 

iv. grabbing a court document and tearing it up 

v. shouting in court, swearing or laughing at the magistrate 

vi. entering the court carrying posters, shouting slogans and making defiant statements
b. Conduct can only constitute contempt of court if it is directed at a judicial officer or judicial body.
c. An attack on the courts or judges or magistrates generally suffices; the attack need not be directed at any particular judicial body.

2. Unlawfulness

a. Excluded by

i. Fair comment: Fair, moderate and legitimate criticism of the outcome of a case, of a judicial officer or of the administration of justice in general does not amount to contempt of court.

ii. Recusal of a judicial officer: will not amount to contempt of court if application is made

1. in the honest belief in the truth of the allegations regarding the judge,

2. with respect, and

3. without any insulting conduct.
iii. Privilege: i.e. statements by members of parliament made in parliament; statements by judges sitting on appeal or review from proceedings in lower courts
iv. Obviously unlawful command

3. Intention

a. Can only be committed intentionally

b. Dolus eventualis is sufficient

c. Mistake regarding material element negates intention

d. Also absent if result of forgetfulness, excitement, ignorance

e. Motive is irrelevant

Contempt of court ex facie curiae with reference to pending judicial proceedings
1. Potentially prejudicial publications

a. contempt of court to publish information or comment concerning sub iudice judicial proceedings, which has the tendency to prejudice the outcome of the proceedings

b. may be either by the written or spoken word in the press or other media

c. Proceedings are sub iudice or pending from the moment they have commenced

d. tendency test

e. Harber - real risk v tendency test

2. Unlawfulness

a. not unlawful to publish comment on a matter of vital public interest which happens to be sub iudice.
3. Fault

a. Intention is not always required for contempt of court in terms of the sub iudice rule: negligence is a sufficient form of fault (Harber)
Contempt ex facie curiae that does not refer to pending proceedings
1. Examples:

a. Simulating the court process

b. a person to hold himself out as an officer of the court, such as an attorney, advocate or sheriff

c. Punishing persons who were witnesses in past cases.

d. Obstructing court officials

e. Disobeying court orders

2. Scandalising the court. Committed by

a. scurrilously abusing a judge, magistrate of the judiciary as a whole
i. where the publication or words reflect upon the capacity of the person as a judge or magistrate and where such publication or words tend to bring the administration of justice into disrepute

b. imputing bias, partiality or improper motives to a judge, magistrate or the courts in their administration of justice.

i. may constitute contempt regardless of the nature of the language used

3. Unlawfulness

a. defence of fair comment

Defeating or obstructing the course of justice
Defeating or obstructing the course of justice consists in unlawfully and intentionally engaging in conduct which defeats or obstructs the course of justice.

1. Act

a. conduct which interferes with judicial officer, the respective parties to the case, witnesses or evidence;

i. soliciting a complainant, by unlawful means, to withdraw a charge 

ii. soliciting a prosecutor, by unlawful means, not to prosecute 

iii. improperly influencing a party to a civil case 

iv. unlawfully releasing a prisoner

v. interfering with a witness by unlawfully inducing (or attempting to induce) that witness

vi. tampering with documents or exhibits in a case

vii. fabricating false evidence

b. conduct by witnesses or prospective witnesses;

i. giving false evidence in court

ii. refusing to give evidence

iii. giving false information to the police

iv. absconding so as not to be able to give evidence

c. conduct by suspects or accused persons;

i. any refusal by such a person to give information to the police does not constitute the offence.

d. laying a false criminal charge; Burger, Mene
i. accused or suspect can commit the crime of obstructing or defeating the course of justice under the following circumstances:

1. If the accused or suspect lays the false charge before he or she is regarded as a suspect on another charge and in anticipation of a possible police investigation against him or her;

2. if the false charge relates to a crime which has not been committed; and

3. if it is done with the intention of having an innocent person land in trouble, or to obscure another crime which has been committed (by him- or herself)

e. omission
i. omission will be sufficient where there is a legal duty to act positively on the part of the accused

2. Intent

a. accused must intend to defeat or obstruct the course of justice. Dolus eventualis will be sufficient.

Perjury

Consists in the unlawful and intentional making of a false statement in the course of judicial proceedings when such a statement is material to any issue in the proceedings by a person who has either: taken the oath or made an affirmation to speak the truth; or who has been admonished by someone competent to administer or accept the oath, affirmation or admonition.

1. Statement

a. May be made either orally or in writing in the form of an affidavit
b. False statement

i. may be express or implied
ii. objective falsity is required

c. Material to any issue

i. Statement must be material to any issue to be decided in the proceedings during which such false statement is made
d. In the course of judicial proceedings

i. Only committed if the statement is made in the course of a judicial proceeding.

e. On oath, affirmation or admonition

i. Only committed if the false statement is made on oath or in a form allowed by law to be substituted for an oath, namely an affirmation in the place of an oath, or an admonition to speak the truth in the case of certain classes of persons, such as young children

2. Unlawfulness

a. person charged with a crime who, in his or her defence, gives false evidence under oath in an attempt to avoid a conviction, commits perjury

b. coerced into giving false evidence: may conceivably rely on necessity as a ground of justification

3. Intention

a. can only be committed intentionally

Statutory perjury

If a person has made any statement on oath whether orally or in writing, and he thereafter on another oath makes another statement as aforesaid, which is in conflict with such first-mentioned statement, he shall be guilty of an offence and may, on a charge alleging that he made the two conflicting statements, and upon proof of those two statements and without proof as to which of the said statements was false, be convicted of such offence and punished with the penalties prescribed by law for the crime of perjury, unless it is proved that when he made each statement he believed it to be true.

· The statements (writing or oral) must be made under two different oaths on two different occasions.

· Neither of the two statements need be made in judicial proceedings

· The statements must be in conflict with each other.

· conviction can only be avoided by proving (on a balance of probabilities) that he or she believed that he or she was speaking the truth when making each of the statements. 

· Test is subjective 
· Belief need not have been reasonable.

Common-law perjury v. statutory perjury

The following differences are to be found between common-law perjury and statutory perjury:

1. Common-law perjury 

a. only one statement is relevant, 

b. can be committed only in the course of legal proceedings

c. intention must be proved by the state

2. Statutory perjury 

a. there must be two statements.

b. not a requirement that the statements must be made in the course of legal proceedings

c. accused bears the burden of proving the absence of intention

Corruption

Anyone that

1. accepts any gratification from any other person, or

2. gives any gratification to any other person,

in order to act in a manner that amounts to the illegal exercise of any duties, is guilty of the offence of corruption.

Crime committed by the accepter
Elements of the crime:

1. the acceptance by the accepter (the element of an act)

a. Broader meanings:
i. to demand, ask for, seek, request, solicit, receive or obtain gratification

ii. to agree to perform the acts named under

iii. to offer to perform the acts named under

b. No defence:

i. accepter did not accept the gratification “directly”, but only “indirectly”

ii. whether gratification was accepted for accepter's own benefit or for benefit of someone else
iii. accepter did not in actual fact perform the act which the giver had induced him/her to perform

iv. corrupt activity between the accepter and giver was unsuccessful
v. the state or the private enterprise concerned with the transaction did not suffer prejudice as a result of the accepter or the giver's conduct

vi. accepter accepted the gratification but that he/she, in actual fact, did not have the power or right to do what the giver wished her to do

2. of gratification

a. money

b. a gift

c. a loan

d. property

e. the avoidance of a loss

f. the avoidance of a penalty (such as a fine)

g. employment, a contract of employment or services

h. any forbearance to demand any money

i. any “favour or advantage of any description”

j. any right or privilege

3. in order to act in a certain way (the inducement)

a. accepter must accept the gratification in order to act in a certain manner
b. act also includes an omission
4. unlawfulness

a. conduct must not be covered by a ground of justification
5. intention

a. intention, not negligence, is required

b. fact that the accepter accepted the gratification without intending to perform the act which she/he was induced to perform affords the accepter no defence
Crime committed by the giver

Elements of the crime:

1. the giving by the giver (the element of an act)

a. Broader meanings:

i. to promise, lend, grant, confer or procure the gratification

ii. to agree to lend, grant, confer or procure the gratification

iii. to offer to lend, grant, confer or procure such gratification

b. No defence: the fact that the accepter
i. although she/she perhaps gave the impression that he/she would accept the offer, in actual fact had had no intention of doing what X had asked her to do

ii. did not do what the giver requested him/her to do 

iii. did not have the power to do that which he/she was requested to do

iv. rejected the giver's offer

v. agreed but thereafter changed his/her mind

vi. found it impossible to do that which he/she had undertaken to do
2. of gratification

a. same as accepter
3. in order to act in a certain way (the inducement)

a. same as accepter
4. unlawfulness

a. same as accepter
5. intention

a. same as accepter
Theft
A person commits theft if he or she unlawfully and intentionally appropriates movable, corporeal property which

1. belongs to, and is in the possession of, another

2. belongs to another, but is in the perpetrator's own possession

3. belongs to the perpetrator, but is in another's possession and such other person has a right to possess it which legally prevails against the perpetrator's own right of possession

provided that the intention to appropriate the property includes an intention permanently to deprive the person entitled to the possession of the property of such property.

Includes: the unauthorised appropriation of trust funds.

Different forms of theft

1. The removal of property

2. Embezzlement

3. Arrogation of possession

4. Theft of credit, including the unauthorised appropriation of trust funds

Four elements of theft
Four key requirements which must be met before a person can be convicted of theft in any of its forms:

1. an act of appropriation

a. act of appropriation consists in any act in respect of property whereby the thief

i. deprives the lawful owner or possessor of his property; and

ii. himself exercises the rights of an owner in respect of the property

b. act of appropriation therefore consists of two elements:

i. a negative element: consists in the thief excluding the owner from his/her property; and

ii. a positive element: consists in the thief 's actual exercising the rights of an owner in respect of the property in the place of the real owner.

2. in respect of certain kind of property

a. The property must be movable

b. The property must be corporeal

i. Exceptions:
1. An owner may steal his or her own thing from a possessor (actually a right to retention which is not corporeal)
2. Theft of credit (not corporeal things such as specific banknotes or coins that are stolen but something incorporeal, namely "credit")

3. Shares as opposed to share certificates

4. Electricity cannot be stolen.

c. The property must form part of commerce ("in commercio")
i. Exceptions:
1. Res communes

2. Res derelictae

3. Res nullius

d. The property must belong to somebody else
i. Exceptions:

1. arrogation of possession (furtum possessionis) 

2. the unauthorised appropriation of trust funds

3. which is committed unlawfully

a. may be excluded by grounds of justification such as 
i. spontaneous agency
ii. necessity 
iii. consent
4. and intentionally (which includes an intention to appropriate)
a. always intentionally, never negligently

b. Intention in respect of the property
i. thief must know that thing that he is taking is a movable corporeal property which is available in commerce and which belongs to somebody else.
ii. If thief believes that his action is directed at a res nullius/res derelicta, whereas the particular piece of property is not, he or she lacks the intention to steal and cannot be convicted of theft

c. Intention in respect of unlawfulness
i. thief must know that his or her conduct is unlawful, that is, that the owner has not, or would not have, consented to the removal of the property
d. Intention in respect of the act
i. awareness by the thief that he or she is handling the property or exercising control over it is not sufficient, even if such awareness is accompanied by knowledge that the property belongs to somebody else and that such other person has not consented to the handling of the property
ii. intention to appropriate is required

The act of appropriation presupposes both:
1. a removal of the property or an exclusion of the owner from his or her property (negative component); and

2. the thief's exercising of the rights of an owner (positive component). 

The intention to appropriate encompasses both:
1. the intention of depriving the owner of his or her control over the property (negative component); and

2. the thief's intention of exercising the rights of an owner over the property himself (or herself), instead of the owner (positive component).
Thief must intend permanently to deprive the owner of his or her property
Van Coller.
Removal of property

The boundary between attempted and completed acts of appropriation
Distinguish between completed and attempted theft: the question is always whether, at the time the thief was apprehended with the property, the owner had already lost control of the property and the thief had gained control of it in the owner's place.
Theft from a self-service shop (“shoplifting”)
· Shop owners do not exercise full and effective control over everything in the shop.

· Moment the client conceals an article in his or her clothing, it ceased to be visible to the shop owner and that, for precisely this reason, the shop owner ceased to exercise control over the article from that moment.

· Client is thus convicted of theft

· If client is apprehended in a shop or business where the security measures are so tight that it is practically impossible for the client to remove articles without being caught, the client commits only attempted theft, because in such circumstances the owner retains control over everything on the premises at all times even though the client may have placed an article in his or her trouser pocket temporarily.

Embezzlement

· The thief commits theft in the form of embezzlement (sometimes also called “theft by conversion”) if he appropriates another's property which is already in his possession.
· Possessor of the property commits theft as soon as he or she commits an act of appropriation in respect of the property with the necessary intention to appropriate. 

· Embezzlement, the thief already has possession of the property. 

· Owner is excluded from his or her property, and therefore the negative component has already been complied with. 

· Act of appropriation consists in the case of embezzlement, only of a positive component
Arrogation of possession (furtum possessionis)

In these cases the owner steals his own thing by removing it from the possession of a person who has a right to possess it (such as a pledgee or somebody who has a lien over the property to secure payment of a debt) which legally prevails over his (the owner's) own right of possession.
Roberts, Janoo
Theft of credit, including the unauthorised appropriation of trust funds
One of the most important ways in which this form of theft can be committed is the unauthorised appropriation by a person of funds entrusted to him or her.
1. Theft of credit not held in trust
2. Theft of money held in trust
a. Takes place if money or credit has been entrusted to a person to be applied by him or her for a certain purpose and, contrary to the conditions in terms of which the funds have been entrusted to that person, he or she then applies the funds for another purpose – mostly for his or her own benefit. 
b. Form of theft is unique because theft is committed despite the fact that what is stolen is:

i. not corporal property; and

ii. does not belong to another but often belongs to the recipient himself (or herself).

c. Theft of cash held in trust

i. recipient has to apply the money for the owner's benefit and does not do so

d. Theft of credit held in trust

i. If a trustee applies the funds entrusted to him or her differently from the way in which he or she is supposed to apply them, the trustee commits theft.
ii. Defences:
1. The existence of a liquid fund
a. trustee does not commit theft if, at the time, he or she uses the money he or she has at his or her disposal a liquid fund large enough to enable him/her to repay, if necessary, the money which is supposed to accrue to the donor

2. Money received as part of a debtor-creditor relationship
a. where the agent receives the money as part of a debtor-creditor relationship and he spends the money for a purpose which differs from the purpose for which the money was originally given to him, the agent does not commit theft

3. The dishonest accounting of trust funds, or failure to account
a. If money is entrusted to a person and 

b. he or she intentionally omits to account for what he or she does with the money, or 

c. intentionally gives a false account of what he or she did with the money, 

d. that person commits theft, provided 

e. the circumstances are such that the inference may be drawn that he appropriated the money for himself

f. Liquid fund is no defence

4. Appropriation of overpayments
5. The unlawful “temporary” use of money
a. Is a crime according to courts

b. Same rule applies if a person removes money belonging to someone else without his or her consent with the intention of later replacing it with other money of the same value

c. Open to criticism

Unlawful temporary use of a thing is not theft
Sibiya.
Two qualifications to the rule that the temporary use of a thing is not theft:

1. If a person uses another's property temporarily and thereafter abandons it, not caring whether the owner will ever get it back, it is assumed in practice that he or she has committed theft. Laforte 

2. If X removes and uses res fungibiles (i.e. articles which are consumed by use, but which can be replaced by other similar articles belonging to Y without Y's permission, it is no defence for X to allege that he intended to replace the article with a different but similar one. Koekemoer
Removal of property for use
General Law Amendment Act 50 of 1956:

1. Any person who, without a bona fide claim of right and without the consent of the owner or the person having control thereof, removes any property from the control of the owner or such person with intent to use it for his own purposes without the consent of the owner or any other person competent to give such consent, whether or not he intends throughout to return the property to the owner or person from whose control he removes it, shall, unless it is proved that such person, at the time of the removal, had reasonable grounds for believing that the owner or such other person would have consented to such use if he had known about it, be guilty of an offence and the court convicting him may impose upon him any penalty which may lawfully be imposed for theft.

2. Any person charged with theft may be found guilty of a contravention of subsection (1) if such be the facts proved.
1. Unlawfulness

a. subsection is not contravened if the owner's property is removed without his or her consent in order to use it. It is only contravened if:

i. it is removed without the owner's consent; and

ii. in order to use it without his/her consent.

2. Intent

a. crime created in the subsection is a crime of double intent. The intent must be

i. to remove the property

1. negligent removal cannot sustain a conviction

ii. to use it for his own purposes without consent

Theft a continuing crime
Theft is a continuing crime; there are no accessories after the fact.
Following two important effects:

1. Jurisdiction 

a. if X steals the property in an area falling outside the territorial jurisdiction of the court, he is nonetheless guilty of theft and may be tried and convicted if he is found in possession of the stolen property within the court's territory

b. since the crime continues as long as he possesses the property, his possession of the property while inside the court's territory means that he commits the offence inside the territory over which the court has jurisdiction and that the court can therefore try him for theft committed inside its jurisdiction.

2. No accessory after the fact

a. Our law draws no distinction between perpetrators and accessories after the fact

b. Person rendering assistance is therefore guilty of theft, and not of being an accessory after the fact.
No difference between perpetrators and accomplices in theft
Courts generally do not differentiate between perpetrators and accessories after the fact when it comes to theft.
Robbery
Robbery is the theft of property by unlawfully and intentionally using

1. violence to take the property from another, or

2. threats of violence to induce another to submit to the taking of the property
Violence
Robbery can be committed in two ways: by violence or by threats of violence.

1. Violence

a. application of violence: must be directed at the person of the victim, i.e. against his physical integrity

b. may be slight, and the victim need not necessarily be injured
2. Threats of violence

a. If there is no actual violence against the victim: a threat of physical harm to the victim if he does not hand over the property is sufficient.

b. Only a threat which would serve as a basis for a conviction of assault will qualify as a threat for the purposes of robbery. Thus threat must comply with following requirements:
i. The threat must be one of physical violence.

ii. The threat must be one of immediate violence
iii. The threat must be one of physical violence against the victim himself 
c. May be express or implied

3. The causal link between the violence (or threats thereof) and the acquisition of the property
a. There must be a causal link between the violence or threats of violence, on the one hand, and the acquisition of the property, on the other.

b. If there is such a close link between the theft and the violence that they may be regarded as connecting components of one and the same course of action, thus robbery may be  committed, even though the violence does not precede the taking of the property

4. Bag-snatching cases
a. When article is in victim’s grip: robbery

b. When not: theft

5. The property need not be on the victim's person or in his presence (Seekoei)

Receiving stolen property

A person commits the crime of receiving stolen property knowing it to be stolen if he unlawfully and intentionally receives into his possession property knowing, at the time he does so, that it has been stolen.
1. Stolen property

a. property received must be stolen property

b. crime can be committed only in respect of property capable of being stolen, that is, movable corporeal property in commercio.

2. Receiving must be unlawful. 

a. If the receiver receives the property with the consent of the owner or with the intention of returning it to the owner or handing it over to the police, the receiver does not commit the crime

3. Fault

a. Fault in respect of the crime comprises:

i. knowledge by the receiver that he is receiving the goods into his possession; this implies an awareness on the receiver's part that the receiver has custody and control over the property; &
ii. an appreciation by the receiver of the fact that the goods are stolen.

b. Dolus eventualis suffices
Failure to give account of possession of goods suspected of being stolen (contravention of s 36 of Act 62 of 1959)
Section 36 provides: a person who is found in possession of goods in regard to which a reasonable suspicion exists that they have been stolen, and who is unable to give a satisfactory account of such possession, is guilty of a crime and, on conviction, punishable with the penalties applicable to theft.
Section must be interpreted strictly: in cases of doubt, the section must be interpreted in the accused's favour.
1. Goods
a. does not apply to cash which cannot be identified

b. goods must have been directly under the person's control when he or she was caught

c. person need not necessarily possess the goods animo domini
2. Suspicion

a. suspicion held by the person trapping the accused must be reasonable.

b. state must prove not only the existence of a suspicion, but also the facts which existed at that stage, and an indication of the reasonableness of the suspicion

3. Satisfactory account

a. The duty resting on the person to furnish a satisfactory account of his possession need not be met at the time of his arrest; if he provides a satisfactory explanation in court, he will be acquitted

b. If an explanation of possession is furnished at the time of his arrest which differs materially from the explanation given in court, the court may conclude that a satisfactory account of possession has not been furnished
Receiving stolen property without reasonable cause (in contravention of s 37 of Act 62 of 1959)
Too tired for this shit.

Fraud
Fraud is the unlawful and intentional making of a misrepresentation which causes actual prejudice or which is potentially prejudicial.

Elements of the crime: 

1. misrepresentation

a. A “misrepresentation” is understood to be a deception by means of a falsehood. The perpetrator must represent to the complainant that a fact or set of facts exist which, in fact, do not exist.

b. usually made in speech or writing, but it may also take the form of conduct

c. may either be express or implicit
d. can also be made by way of an omissio:

i. if the perpetrator fails to disclose material facts and such failure leads to the complainant's acting to his or her prejudice.

e. intentional failure to disclose a fact will constitute a misrepresentation if there is a legal duty on the perpetrator to disclose that particular fact

f. crime is complete the moment the misrepresentation is made
2. prejudice

a. Misrepresentation must result in some sort of harm to another. 

b. Prejudice may be either actual or potential

c. Requirement of potential prejudice:

i. A possibility of prejudice and not a probability: what is required is that prejudice can be, not will be, caused.

ii. A real possibility and not a remote or fanciful possibility.

iii. That the prejudice need not be suffered by the representee, but also by a third party, or even the state or the community in general

iv. That it is not relevant that the representee was not, in fact, misled by the misrepresentation, but that the potential to lead to prejudice is important.  The crime is completed once the misrepresentation is made.

d. Prejudice may either be of a patrimonial or nonpatrimonial nature
3. unlawfulness 

a. Grounds of justification: compulsion or obedience to orders
4. intent
a. fault in this crime is intention

b. intention must relate to the misrepresentation, the prejudice and the unlawfulness requirement

Attempted fraud is possible: this will arise in a case where the misrepresentation has been made, but has not yet come to the representee's attention, as, for example, where a letter containing a misrepresentation is lost in the post or is intercepted.
Theft by false pretences
A person commits theft by false pretences if he or she unlawfully and intentionally obtains movable, corporeal property belonging to another with the consent of the person from whom he or she obtains it, such consent being given as a result of a misrepresentation by the person committing the offence, and appropriates it.

· The crime of theft by false pretences is unnecessary, since, in every case in which the perpetrator is convicted of theft by false pretences, he or she might just as well have been convicted of fraud. 

· The crime therefore completely overlaps with fraud.
Extortion
Extortion is committed when a person unlawfully and intentionally obtains some advantage, which may be of either a patrimonial or a non- patrimonial nature, from another, by subjecting the last-mentioned to pressure which induces him to hand over the advantage.

Elements of the crime: 

1. the acquisition of an advantage (benefit)
a. sufficient to prove that any advantage was extorted, whether or not such advantage was of a patrimonial nature

b. crime is not completed until the benefit has been handed over to X

2. an application of pressure

a. perpetrator must acquire the advantage by exerting some form of pressure on the victim to which the victim submits. 

b. pressure may take the form of:

i. threats, such as defamation  dismissal from his employment or arrest and prosecution 

ii. the inspiring of fear

iii. intimidation.

c. threat can be made expressly or by implication
d. threat may also take the form of harm to a third person,

3. a causal connection (between the violence and the acquisition)

a. If the victim hands over the advantage not as a result of the threat or intimidation but for some other reason, only attempted extortion is committed

4. unlawfulness

a. pressure or intimidation must have been exerted unlawfully
5. intention
a. form of culpability required in the case of this crime is intention
Robbery v. Extortion

1. Robbery:

a. property forming the object of robbery is limited to movable, corporeal property in commercio
b. the thing must be removed simultaneously with or immediately after the threat

c. violence or threat of violence must be directed at the person of the victim

2. Extortion

a. any benefit (patrimonial or otherwise) can be acquired.

b. committed even if the threat is made long before the benefit is handed over to the perpetrator

c. threat or intimidation may be directed at something else, i.e. victim's good name or his or her possessions

