(a) The pre-modern way of thinking about law

Pre-modern legal philosophies are concerned about the good of the community as a whole (this is
also called the common good), as opposed to the particular interests of the individual. Pre-modern
thinking also relies heavily on metaphysical or religious beliefs about the world. It is therefore
thinking committed to both the community and a particular religious or metaphysical world-view.
Because of this, they also believe in natural law. The pre-modern approach dominated thinking in
the Western world up to the 16th century and is still the dominant mode of thinking in Christian,
Muslim, Judaic and African legal philosophy, to name but a few. In this study guide we will be
looking at three kinds of pre-modern thinking:
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(b) The modern way of thinking: early and late

Modern legal philosophies attempt to replace blind religious faith (associated with the church’s
domination in the West until the 16th century) with the scientific and rational investigation of law
and legal rules. Impressed by the progress made by the natural sciences, early modern legal
philosophers desired to distinguish clearly between facts and values and to turn law into a valuefree
social science. In this process they rejected natural law as metaphysical nonsense that must
be replaced with the scientific method. Early modern philosophers had faith in the ability of
science to rid the legal system of all irrational and ineffective rules. In this study guide we will be
studying three kinds of early modern philosophies:
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LJU406K Revision

During the 20th century it became clear that the blind faith of early modern philosophers in a
science of law and society had come to nothing. Science alone could not save mankind from
things like Auschwitz, Hiroshima, Chernobyl, nuclear weapons of mass destruction, chemical
warfare, the hole in the ozone layer, the hothouse effect, acid rain and other ecological disasters,
genetic manipulation and the cloning of human beings, etc. It became clear that science alone
could not deliver peace and prosperity.
However, the modern thinkers did not abandon their belief in rationality or rationalism. They said
that values and principles also play a role in law, but that these values and principles must be
established rationally. Late modern philosophers share with early modern thinkers the belief that
legal rules cannot be based on religious faith but should be rationally investigated, justified and
applied. They differ from early modern thinkers because they believe that rational debate about
shared values is possible and necessary. We will be looking at two very influential late modern
 (
LATE
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)legal philosophers:







Finally all modern thinkers place emphasis on the individual, rather than on the common good. This belief in individualism is their most lasting legacy and is enshrined in most modern constitutions. (Modern legal philosophy will be discussed in Study Units 3 and 4 of this study guide.)

(c) Post-modern philosophies

Post-modern legal philosophers share the late modern sense of crisis. But their solution is different. They do not believe the crisis can be resolved by appealing to universal values or principles. Because society has become more pluralistic, we need to find different solutions. Postmodern
philosophers therefore criticise the idea of a rational legal order, and explore what modern
philosophers regard as irrational modes of thinking as alternatives to legal science. In this study
guide we will be discussing two post-modern philosophies:
 (
POST
-MODERN
CRITICAL LEGAL STUDIES
FEMINIST LEGAL THOUGHT
)








Post-modern philosophers reject the individualism and rationalism of their predecessors. Instead
they use deconstruction and other methods to criticise traditional legal thinking. In many ways
they represent an MTV (Music TV) approach to philosophy – they criticise legal thinking, but they
don't prescribe what the answer should be. Like a good music video on MTV that leaves you to
find your own story, they give you a range of options and expect you to actively participate to find a
better solution! (Post-modern philosophies will be discussed in Study Unit 5 of this study guide.)
So, if we put all this together, your study material will consist of the following:
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· GREEK PHILOSOPHY
· MEDIEVAL PHILOSPHY
· AFRICAN LEGAL THINKING

natural order

In the first place it is assumed that there is a natural order or natural harmony that applies to social life and the law. This means that social arrangements and laws are assumed to be part of nature and therefore cannot be criticised. After all, if you cannot question the law of gravity then, in the same way, you cannot question the natural way in which society is structured. In legal thinking this meant that the hierarchical structure of these societies were never questioned and were, in fact, justified. It also meant that laws were often regarded as being beyond criticism. After all, if your laws are part of the natural order, and that order comes from a god then criticism of the laws is indirectly criticism of the god!

common good
In the second place the belief in the common good also played a role. Here the assumption is that the community is more important than the individual. That is why terms like "human rights" are inappropriate for this type of thinking, at least in the individualistic meaning that we usually attach to this term. It also means that the idea of individual rights being in conflict with the interests of the group is unthinkable.

Metaphysics
In the third place the metaphysical assumptions about reality led to the development of the theory of natural law. The idea of a reality beyond the physical was interpreted to mean that a separate set of laws exists metaphysically and this natural law provided the yardstick for human (positive) laws. In other words, there is an objective reality "out there" by which we (as lawyers) can measure our laws to determine if they are just or unjust. This has been a particularly influential idea in the history of legal thinking and one that is, in fact, still very popular.

natural law
Natural law can be defined in the following way:
Natural law is the idea that there is a real, pre-political set of rules that provide the yardstick against which human laws can be measured. The important thing to remember here is that natural law is a metaphysical concept – in other words it is not something physical. Unlike ordinary human laws, you cannot look up the rules of natural law. It exists as a metaphysical entity in that it cannot be touched, seen, measured or proved.
Insert page

The Greek philosophers
Plato and Aristotle

Plato

Plato's idealism is a kind of metaphysics where reality consists of Ideals and material objects are only examples of this absolute ideal.
Essentialism is the viewpoint that objects or ideas have an innate, unchanging core of meaning. For example, "justice" means exactly the same in twenty-first century Africa as it did in Greece more than two thousand years ago.

Plato's ideas on law and the nature of justice are linked to his theory of knowledge. The best way to explain Plato's theories is to re-tell his famous story of the cave. Plato asks us to imagine a group of prisoners tied up in a cave. They are tied up in such a way that they can only look at the wall in front of them. Behind them, outside the cave, a huge fire is burning. Between the cave and the fire, things are moving past. The people in the cave only see the shadows of the things moving past. They do not see the "real" things. This says Plato, is how people see and understand the world. Everything that we see is shadows of the real things. If you see a tree, for example, that is only a shadow or an example of the tree.
Or if you study a law, you do not see the law, but merely a shadow of that. Ordinary people cannot see these "real things" – they see only shadows. Plato calls these "real things" the Ideals or Ideal forms.
Plato says that you cannot tell which laws are just by looking at the laws themselves. You will be blinded by your own subjectivity and preconceptions. You need something outside the law, something higher, and something metaphysical to cancel out the subjectivity. And that you find in his world of Ideals

Aristotle 
Realism is the view that objects exist independent of the consciousness of the person studying that object. In other words, what we see and hear and feel is objectively real.

Aristotle's thinking can be called realism. But that doesn't mean that Aristotle was not a metaphysical thinker.
He was just a different kind of metaphysical thinker. Aristotle was also concerned with the same kind of questions that Plato was, namely what is the nature of reality? But, unlike Plato, he thought that we could trust what we see and hear and feel. So that when we see a tree, we really see a tree and not just an example of a tree. But that still left him with the problem of how to decide what it is that we see. There still had to be a way of categorising things so that you can say whether they are good or bad. Aristotle solved this by saying that all things have a natural purpose, a goal that it is striving towards.

Aristotle believed that all things have a natural purpose or telos. Everything is therefore always moving towards its natural goal – its Form. To put this in another way, all things have both matter and form. The form provides the potential of a thing, while the matter is the actuality of a thing.
The form is the unchanging essence that determines the purpose of the matter. (This is why Aristotle is still an essentialist – he believes that things have an unchanging, essential meaning.)
In the case of law, Justice (the form) is used to transform laws (matter) into their real purpose, namely to achieve justice. Aristotle uses different terms for these. He distinguished between natural justice (this is true justice – the form) and conventional justice (human laws – the matter). Natural justice is universal and unchanging (the Form) while conventional justice is based on convention or agreement and can be changed (the matter). Although his philosophy on this is by no means clear, it is assumed that conventional justice is based on natural justice (or natural law).
According to Aristotle there are two kinds of conventional justice, namely distributive and corrective justice. Distributive justice means that those who are equal should be treated equally and those who are not equal should be treated unequally. This is the kind of justice that is used when distributing wealth, honour and other assets of the community. Corrective justice, on the other hand, is the kind of justice used by courts to correct an imbalance that has occurred. This is used, for instance, where damage has occurred through a delict or breach of contract. Insert page
Aristotle's conception of the state, law and politics is closely tied to his metaphysical belief that the essential purpose or task for human beings (the form) is to cultivate the virtues and practical common sense needed to live a good ethical life. This, however, included the concept of a hierarchy among human beings. Only some human beings were considered capable of full human development – others, such as women, non-Greek barbarians and slaves, were thought to possess lesser degrees of humanity and were allotted social roles accordingly. For Aristotle the most important thing in any state was the extent to which citizens (Greek men, that is) developed the virtues. The moral education of citizens was the most important consideration. According to Aristotle,
people combined into the state not merely to ensure survival, but to make a truly moral or good life possible. Unfortunately, Aristotle reserved this good or full life for male Greek citizens only.

Medieval philosophy: Aquinas
Aquinas believed that a divine God created the universe and everything in it, including human beings. God's will gave everything in his creation a prescribed place or purpose.
Because the whole universe is the creation of a single divine will, all the parts of the creation work together towards a single harmony and the glorification of God. Every human is part of a household, which in turn is part of a community of human beings. The community of human beings is at the same time part of the whole community of the universe that is governed by divine reason. God rules over his universe and ensures the harmony of his creation by means of an eternal law.
According to Aquinas, the universe therefore consists of a hierarchy, from God at its summit, down to the lowest being. Every being acts under the internal urge of its nature, seeking the good, or form of perfection natural to its kind, and finding its place in the ascending order according to its degree of perfection. The higher in all cases rules over the lower, as God rules over the universe, and humankind over nature on earth. (Aquinas clearly gets this idea from both Aristotle and the Bible.)
Regarding law Aquinas firstly argued that the natural purpose of man is to be an animal sociale et politicum – a social and political being. Man's natural purpose and inclination is to take part in a social and political life, and therefore some kind of political organisation is natural to him. The state is therefore, in Aquinas' views, a part of God's design for the world. In this organisation there is also a hierarchical order that is as natural as the laws of nature. (You can guess where women fit into this scheme.)
In the second place he further developed the idea of natural law. This idea was, throughout the Middle Ages, the dominant view of law. Aquinas derived from Aristotle the idea that the highest good is God, who is pure Form and the cause of all that exists. There is a universal law, which is the law that flows from God's reason. But man cannot know this universal law. That is why God created the eternal law. The eternal law is revealed in two ways: through divine revelation (the lex divina) and through natural law (the lex naturalis). The natural law is recognised by rational human nature and it becomes the general norm of behaviour. Any human law that is in conflict with the natural law is not law but a corruption of law. Schematically his hierarchy of laws can be depicted in the following way:
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Traditional African legal philosophy
African philosophers have come to question these assumptions and have tried to address the questions raised. They argue that colonialism tended to see Africa and the African person in a stereotypical way. That is why, when a distinction is made between Western and African philosophy, people use categories such as rational thought versus emotion; scientific criticism versus magical belief; developed ideas versus primitive intuition; individualism versus communality/communitarianism; and literary versus preliterate/oral tradition.

Kaphagawani, for example, sketches three typically African approaches to philosophy:

i. Ethnophilosophy describes communal thought and collective thought which are orally transferred. It is not a body of logical thoughts of individuals. It relies on metaphysical assumptions and traditional African wisdom and tends to combine philosophy, mysticism and religion while reason and critical analysis take a back seat. In order to create a collective philosophy it does not distinguish between different African cultures and tends to gloss over the differences. 
ii. ii. Sage philosophy represents the thoughts of individuals who are concerned with the fundamental ethical issues of their society, and who have the ability to offer insightful solutions to some of those issues. A sage (wise person) is the custodian of the survival of his society. This kind of philosophy represents a culture's world view, and also reflects critically thereon.
iii. Nationalistic-ideological philosophy attempts to produce a unique political theory based on
traditional African socialism. (Such as the ideas of, for example, Kwame Nkrumah, Julius Nyerere, Kenyatta and Leopold Senghor). This political philosophy seems to be neither capitalist nor socialist, but African (although it is not clear what exactly is meant by this.) According to this view, African philosophers have a political role to play. They should indicate the best options of social and political organisation for Africa's conditions.


Based on what we have learned so far we can now go on to look at the basic ideas of African philosophy. These are very general ideas that can be found in most African philosophies. 

· In the first place African philosophy regards sage philosophers as being responsible for addressing the fundamental issues relevant to their society. They therefore have a political role to play. They have to indicate the best options of social and political organisation for Africa's conditions. The public sphere of social life is stressed which is the arena where all individuals pursue the common good as their individual good. In this arena social forces meet and debate to determine the common good in the true political sense of the word. The South African Constitutional Court's logo represents the traditional African process of deciding cases – a group discussion under a tree. As such it represents the Court's desire to have a truly African approach also to constitutional matters.
· For example, Nduka discusses the various concepts of justice in Ibo culture, including its concept of natural justice. This includes a belief in the metaphysical, mystical relationship between the living and their dead ancestors. Ibo culture emphasises status (e.g. a lower one where women are concerned) as the defining element in the application of justice. A second example is Nigerian indigenous law which also accepts that everyone is born with a certain status and has specific obligations as a member of the community. According to Ebo it allows for the spiritualisation of law, sacred rituals and ceremonies, and the spirit of the ancestors.

· In the second place the most striking feature of African philosophy is probably its emphasis on the
· common good. It considered conflicts among members of a political community as destructive.
· Conflicts therefore have to be settled. This is not difficult, as members of a political community will have essentially the same interests, goals and values. 
· The community is always regarded as more important than the individual. According to this African communitarian (also communal) view, members of a society have to exercise their talents and skills to the benefit of society. 
· Talents and abilities are seen as common assets. Individuals feel strongly bound to the community, and have a strong sense of a common life and the common (collective) good. 
· The emphasis is on the group and solidarity with other members of the community, rather than on the individual's autonomy. 
· The individual can only flourish through membership of groups. Identity is defined by relationships with other members of the group and cultural membership gives value to the individual's life. 
· Man's humanity can thus only be realised in a social context. 
· He is the product of his society In the third place a core element of African philosophy is the concept of "ubuntu". This is truly an elusive concept. It means inter alia humanity, humaneness, morality and compassion. 
· It stresses conciliation, harmony through social relations within the group, self-fulfilment through taking part in the collective whole, duties towards others, caring, warmth, empathy, respect for older people who have more knowledge of life than younger ones, and communication, and it emphasises group solidarity as opposed to individual interests. 
· It condemns dog-eats-dog competition and adversarial relations. Instead of confrontation, it seeks cooperation. In the case of S v Makwanyane and another 1995 3 SA 391 (CC) par 308 Judge Mokgoro described ubuntu in the following way:

· Generally, ubuntu translates as 'humaneness'. In its most fundamental sense it translates as personhood and 'morality'. Metaphorically, it expresses itself in umuntu ngumuntu ngabantu, describing the significance of group solidarity on survival issues so central to the survival of communities. While it envelops the key values of group solidarity, compassion, respect, human dignity, conformity to basic norms and collective unity, in its fundamental sense it denotes humanity and morality. Its spirit emphasises respect for human dignity, marking a shift from confrontation to conciliation. In South Africa ubuntu has become a notion with particular resonance in the building of a democracy. It is part of our rainbow heritage, though it might have operated and still operates differently in diverse community settings. In the Western cultural heritage, respect and the value for life, manifested in the all-embracing concepts of 'humanity' and 'menswaardigheid', are also highly priced. It is values like these that s 35 requires to be promoted. They give meaning and texture to the principles of a society based on freedom and equality.

· Ubuntu can perhaps be regarded as an expression of an African world view which stresses the universal brotherhood of Africans. In contrast to Descartes' idea ("I think, therefore I am") ubuntu says: "I am, because we are" or "I am, because you are" or "a human being is a human being because of other human beings". Of course this is strongly connected to communitarianism. The community defines the person, and the individual is subject to the social group, for example the state and nation.
· There are a number of criticisms that have been raised about the usefulness of the concept of ubuntu especially as a legal concept. The problem is to decide whether the principle will prevail when the interests or the wishes of the individual and the community as a whole are in conflict. It is also pointed out that it is a vague term regarding community morality and that it leads to conflicting interpretations in court cases, especially in S v Makwanyane 1995 6 BCLR 665 (CC).

· natural law cont.

· Grotius, in his work De iure belli ac pacis, states that the principles of natural law can be seen in four functions of the law, namely:
· The protection of ownership; 
· The enforcement of contracts;
· The awarding of damages; and
· The punishment for contravening these principles.
· 
· Because Grotius is so influential in South African law, these ideas can also be found in contemporary judgements. (See 2.5 below.) The same kind of development can be seen in English law, where the very influential William Blackstone associated natural law with ethics or morality. Here again you find the idea of morality as the yardstick for law.
· The theory of natural law was very influential in legal philosophy until about the nineteenth century. The rise of positivism brought an end to this. But the atrocities of the Second World War created new interest in natural law. The Nuremberg war crime trials were conducted on the basis that there are higher laws that both citizens and states must comply with. In contemporary legal philosophy the theories of Lon Fuller and John Finnis are modern adaptations and restatements of the theory of natural law. We are not going to study these philosophies due to time and space constraints.
· The idea of natural law is found in various cases in South Africa. In Port Elizabeth Municipality v Minister of Safety and Security 2000 2 SA 1074 (SE) natural law is seen as the basis of the institution of private ownership of land. In Rangani v Superintendent-General, Department of Health and Welfare, Northern Province 1999 4 SA 385 (T) the right to a hearing was held to be based on natural law and justice. The courts have also held that freedom of contract has its origin in natural law (First National Bank v Bophuthatswana Consumer Affairs Council 1995 2 SA 853 (BG) – an idea derived from Grotius) and have on several occasions pointed out the relationship between human rights and natural law (Yates v University of Bophuthatswana 1994 3 SA 815 (BG) and Nyamakazi v President of Bophuthatswana 1992 4 SA 540 (BG)). And, finally, the court has also used the concept of natural law in the interpretation of legislation (Monnake and others v Government of the Republic of Bophuthatswana 1991 1 SA 598 (BG)).
· The idea of ubuntu in traditional African legal thinking was most famously discussed in the case of S v Makwanyane and another 1995 3 SA 391 (CC). From the judgement of Langa J, you can see the important role the common good plays in this philosophy:

· The concept (of ubuntu) is of some relevance to the values we need to uphold. It is a culture that places some emphasis on communality and on the interdependence of the members of a community. It recognises a person's status as a human being, entitled to unconditional respect, dignity, value and acceptance from the members of the community such person happens to be part of. It also entails the converse, however. The person has a corresponding duty to give the same respect, dignity, value and acceptance to each member of that community. More importantly, it regulates the exercise of rights by the emphasis it lays on sharing and co-responsibility and the mutual enjoyment of rights by all.


early modern
renaissance
reformation
revolution
humanism
Enlightenment

Characteristics of early modern legal thinking

Modernism - Legal modernism is the belief that one author on his own can find "right answers" to legal questions if he only used the correct scientific method. This method is one based on deduction, analogy, precedent, interpretation, social policy, institutional analysis and so on. It is a search for universal truth based on faith in the power of science. It is based on a view of language that assumes that words and concepts can objectively capture the meaning of events relevant to law. 

Individualism - refers to a view of society where the position and rights of the individual is emphasized rather than that of the community.

scientific method -one cannot assume that there is a metaphysical world "out there". The scientific method required empirical evidence and logical deduction.

Rationalism-Rationalism means the idea that one can frame a comprehensive view of man, society and law through human reason. But Rationalism works in one of two ways in practice. On the one hand rationalists begin with some prior insights that they then rationally work out through logical constructions and ideas. So they begin with an idea or a hypothesis and then work out rationally if and how this can work.

 Empiricism- On the other hand empiricists reject the rationalist arguments. For them knowledge can only be based on facts – things that we know through experience or physical observation. 
Both these types of thinkers can be found in the modern period, but they are collectively referred to as Rationalists.

EARLY MODERN THINKING
REJECTS THE FOLLOWING: 	AND ACCEPTS IN ITS PLACE:
COMMON GOOD 			INDIVIDUALISM
METAPHYSICS 				SCIENTIFIC METHOD
NATURAL ORDER 			SCIENTIFIC WORLDVIEW



Early modern legal philoshophers

The social contractarians

Thomas Hobbes

Thomas Hobbes is a typical early modern thinker who believed that law could be made into a science. He wrote in his book Leviathan of the "infallible rules and true science of equity and justice" and of the duties of subjects and rulers as "a science built upon sure and clear principles". He still uses the idea of natural law, but now it means nothing more than rational steps taken by individuals to further their own interests. Hobbes, like all modern thinkers, took "man" (typically the isolated male individual) as the starting point of his new science of law. This individual man, capable of rational thinking, is also the basis of his description of life in the state of nature.
According to Hobbes the most basic law of nature is that of self-preservation. He thought that, before the state came into being, all people lived in a state of nature and all were simply trying to survive. But because there were no social associations, all people were constantly preyed on by other people and in constant conflict with them. That is why life for man in this state of nature, in his famous phrase, was "solitary, poor, nasty, brutish, and short." Because of this the state of nature was a constant state of war of everyone against everyone. No one could enjoy the amenities, order or economic prosperity of a peaceful community. 
In order to escape from this terrible situation, all people gave up their independence and rights in favour of the rule of one of them who will guarantee their security. This is called the social contract. Thus everyone surrenders their independence and rights to one man, the sovereign who rules with absolute power. In this way Hobbes was the defender of the idea of an absolute monarch – someone who has no limits to his power and whose subjects have no recourse to any rights against him. All that they are guaranteed is a sort of peace and security characterised by arbitrary and absolute power.
Therefore, the war-like state of nature can be overcome because man can create for himself a world of more freedom and wealth than existed before by using his reason. How can this better life for mankind be achieved? By rationally thinking about the problems created by the state of nature, men enter into a social contract with each other, establish an all-powerful state and exchange the war of all against all with protection by, and absolute obedience to, the state. Once the state is established by agreement, absolute obedience to the laws of the state is rationally required. The state has no other obligations to its citizens but to protect them from others. As a result the citizens also do not have the right to revolt. You will immediately see that this view of human nature differs from the pre-modern understanding of human nature. The individual's fear of other individuals in a state of nature is replaced with an even stronger fear of the state in a political society, as the state can use its power against the individual if he breaks the law. Human beings are forced into society and kept there by fear. This view differs radically from the pre-modern concern with the common good. Therefore, Hobbes recognised the existence of a private sphere in which the individual ought to be left to pursue his own chosen way of life, provided that his freedom to do so does not threaten the peace. Hobbes himself interpreted this principle rather restrictively and claimed, for instance, that freedom of religion or opinion could constitute a threat to the peace and good order in society and could therefore be severely limited.
Hobbes's vision of man, society, and law did not immediately find support. It was only during the 19th century that Hobbes's views were again taken into serious consideration. The reason seems clear. The 19th century saw the industrial revolution and the rapid growth of a capitalistic industrial economy. The power of the machine and the nature of economic relationships provided fertile ground for Hobbes's vision to flourish in the reworked guise of utilitarianism (see 3.4.2 below).

John Locke

The very influential view of John Locke is the opposite of that of Hobbes, although their point of departure is the same. Locke also used a state of nature as starting point, but his state of nature was very different. For Locke the state of nature is characterised by people living in mutual cooperation and trust. In the state of nature man is also subject to the law of nature which he can know through his reason. Through the law of nature he is required not to injure the life, liberty or property of others and he also has the right to enforce those rights against others. The people in the state of nature eventually decide to form a government for the sole purpose of the protection of property. To do this they give up their right to enforce their other rights to the state. Henceforth the state will enforce the rights of individuals and not the individuals themselves. However, the basic human rights can never be given up. The right to life, liberty and property are inalienable rights that all people have by virtue of the fact that they are human. If the state no longer protects these rights or encroaches on the rights of citizens, the citizens have the right to revolt. It is therefore a simple case of breach of contract: if the government breaches the contract, the citizens can take away their power and right to govern.
From this it should be clear that Locke provided the justification for the English revolution and for the right of people to choose their own government. This theory has been immensely influential. The American Constitution starts with the words: "We the people of the United States do ordain and establish this Constitution for the United States of America" – indicating a sort of social contract to form a new government. Similarly the South African Constitution in its preamble seems to point towards a kind of social contract – one where the past is replaced by a new dispensation. At any rate this is the first theoretical justification for a doctrine of human rights to be found. The idea that human rights are inalienable rights to be respected by all is based on this basic idea of John Locke.
Although Locke wrote towards the end of the 17th century, his break with pre-modern thought was not as radical as that of Hobbes, who wrote during the middle of the 17th century. By insisting on restrictions on the monarch (the state), Locke was in a sense still applying the Medieval tradition regarding the relationship between law and ethics (the good life). In terms of this tradition, ethical principles are broader than the rules of positive law. The wider natural law, on which positive laws are based, exists naturally and does not depend on recognition by the state. Locke claimed that the duty to respect the natural rights of individuals was inherent in the state of nature. The basic rights and duties of individuals are not created by the state, as Hobbes claimed, but come from God and precede the state and its positive laws
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The legal positivists

legal positivism - Legal positivism is based on the general theory of positivism. Positivism is a theory of knowledge that addresses the question: How do we know?
utilitarianism - Utilitarianism is a theory of legislation and legal positivism is a theory of adjudication. Utilitarianism claimed that pleasure and pain could be measured empirically and that you could use that as the basis for drafting legislation. The job of the law is to maximise pleasure and to minimise pain. ("Pain" and "pleasure" is not limited to physical pain or pleasure, but can include emotional, psychological or even economic pain and pleasure.) In other words, the utilitarians were empiricists.
epistemological thesis
social thesis
command thesis
authoritarianism - Authoritarianism is the view that those in power are always right and should not be questioned. In other words: might makes right!

It is important to realise that the term "positivism" has nothing to do with being positive or being negative about something. It does not indicate something that is either good or bad. Instead it is a theory that has to do with a scientific approach to law and social sciences.

Themes in legal positivism

a. The epistemological thesis
 is based on the positivist idea that knowledge of facts and knowledge of values are acquired in different ways. As a result the description of the law (facts) must be distinguished from the description of morality (values).
Therefore it is not only possible but also necessary to describe law without reference to morality. As a result law and morality must be separated. Therefore, in the legal context, the terms "rights" and "duties" can only have a meaning determined by positive law. That is why neither natural law nor natural rights can be the basis for rights – they do not form part of positive law.

But if morality cannot be the basis for law, what would be a sound basis? For Bentham, Austin and Mill the answer to that was the criterion of utility.

differences between law and morality, namely:
• Ethical rules always deal with important things, while law often deals with very mundane and unimportant things.
• Ethical rules cannot be changed deliberately, while legal rules must be changed deliberately.
• Moral obligations are undertaken voluntarily, while legal rules force you to comply with them.
• The kind of pressure applied to obey moral rules is different from the pressure
used to enforce legal rules.



b.  The social thesis

 is about the idea that law does not depend on a natural order, but on social and scientific facts. Therefore laws are contingent: they are not universal and eternal, but determined by social and political circumstances. Of course it is quite obvious that this attitude stems from Comte's insistence on scientific method. But the interesting result of this is that law is increasingly seen as not very unique – in fact, it is just another method of social control.
We have already seen that Bentham rejected natural law as the basis for law. He and the other utilitarians thought that law was instead based on convention – that is on agreement between people. It is therefore a human creation with all that that entails. What is more, morality must also be removed from the idea of a natural order. Consequently, morality is also increasingly seen as conventional: we as people create our moral rules as well. They do not come from something "out there" but are very real human products.
Hart also accepted this idea that law is a system of social rules. It is "social" because it regulates human conduct, but also because it is based on human practices. It differs from other kinds of social rules only because of its "systemic quality". In other words, law is a system of social rules.

c. The command thesis

One of the oldest ideas in legal theory is the idea that law is essentially a command by a sovereign to those who have a habit
of obeying those commands. (Does this remind you of Hobbes?) In legal positivism it is often linked to the social thesis, so that the power to command is limited to that which is socially and empirically desirable. For instance, Bentham insisted that the legislature cannot do anything that is unlawful, but it can do something that will cause the citizens not to obey their commands.
For him the (unwritten) English constitution and the rights and liberties contained in it, are the boundaries within which this power is exercised. Therefore Bentham never accepted the idea of an unlimited sovereign, as Hobbes did. He recognised a separate class of laws that restricted legislative powers. This is not morality, but an integral part of the structure of law.


Hart's theory (and his most important contribution) was developed as a direct result of his criticism of the utilitarian command theory. His basic problem with the theory is that it does not make provision for such legal instruments as contracts and marriages. It is impossible to explain how a contract can be a command, since it is not issued by the legislature. Therefore Hart thought that law is a combination of primary duty-imposing rules (these are typically commands, such as the rules of criminal law) and secondary power-conferring rules (in other words rules that give citizens power to change the legal position, like contracts). There are three kinds of secondary rules, namely:

• rules of recognition – these are rules that tell you whether a rules is a valid legal rule, for example the procedures followed to pass a law in parliament;
• rules of change – which regulate the way in which legal rules and status can be changed by individuals, like those relating to marriage;
• rules of adjudication – those rules that tell you how to go about settling a dispute in a court of law.

According to Hart a legal system is therefore a combination of primary and secondary rules and not merely a collection of commands. But Hart also acknowledges two further requirements for a legal system, namely that it must be generally accepted by the public as law and accepted by officials as standards of official behaviour.


· There are many aspects of the positivist doctrine, especially the ideal of utility and the rather crude psychology it rests on, that seem naïve and unsophisticated to lawyers of the twenty-first century. What cannot be denied is that the positivists were the first to insist on an analytical approach to the law that also took social facts into consideration. This insistence on an analytical approach to law has made scepticism toward and criticism of existing legal norms and structures possible. The Realist movement and the Critical Legal Studies movement would not have been possible without 

· Authoritarianism is the view that those in power are always right and should not be questioned.
· In other words: might makes right! A formal vision of law looks at the rules only, while a substantive
· vision looks at what is behind the rules.
· the groundbreaking work of the positivists. At the same time the emphasis on the social thesis meant that the positivists never lost sight of the society within which the law operated and the values of that society, as the natural law thinkers tended to do.
· It seems as if your analysis of legal positivism is a little bit too positive! It can also be argued that positivism was to blame for what happened in Nazi Germany where judges were unwilling to judge the moral content of the law. And the same could be said of apartheid South Africa.
· I would argue that the idea that the separation of law and morality lead to dictatorship, oppression and apartheid cannot be accepted. In the case of Nazi Germany, for example, this argument fails to take into account the influence of German idealism and other philosophies. In the case of South Africa, much the same argument can be made. Certainly the idea that parliament has unrestricted powers that cannot be challenged by the courts is foreign to positivist thinking. At any rate, why positivism should lead to oppression in South Africa but not in England, the home of positivism and empiricism, is not easy to explain. But it does suggest that other factors played a role in this development. What seems clear is that there is no logical reason why positivism should necessarily lead to conformism and authoritarianism.
· The point seems to be that all laws contain implicit or explicit moral values as a matter of historical fact. The mistake of apartheid judges was not in trying to separate law and morality, but in uncritically accepting the morality contained in apartheid legislation. It would equally be a mistake to uncritically accept the morality implicit in post-apartheid legislation. 
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The American Realists

· Langdell, like all early modern thinkers, had absolute faith in the scientific method. He wrote the following in a book on contract law: " It is indispensable to establish at least two things, first that
· law is a science; secondly that all the available materials of that science are contained in the printed books."
· From this it is clear that Langdell had absolute faith in the power of science and reason to uncover absolute truths. In this regard he is therefore a typical early modern thinker. But how did this affect legal theory specifically? Followers of Langdell developed his ideas further and they claimed that law is a complete, formal and conceptual science.
· Each of these characteristics must be described separately: The claim that law is complete means that the system of law can give "right answers" for every case that is brought before a court. There is therefore no reason to look at anything outside law (such as metaphysics) in order to give a judgement.
· The claim of formalism goes even further. Formalists claim that the legal system can give these "right answers" by applying abstract principles found in case law. In other words, they study the case law and find general principles in these cases. They then use these principles to decide new cases. Sound familiar? It should – it is the method of deduction we spoke about earlier.
· The claim of conceptualism is tied to formalism. It claims even the most basic rules are all derived from a small number of basic concepts and principles. Law is therefore like a pyramid, with the general principles at the top and all other rules based on these principles

The South African context
· It is fairly obvious that Realism was and is extremely important in the American context. Until recently, it was mostly ignored in South African jurisprudence. While the Realists were questioning the very foundations of classical American thinking and developing ideas to support the rise of the welfare state, South African jurisprudence was dominated by other debates. South African philosophers were more concerned with "purifying" the Roman-Dutch law to create a science of law that could support the rise of Afrikaner nationalism and defeat British imperialism in law. By the time this nationalism had degenerated into the apartheid state, it was legitimated by the claims that South African law was a formal and logical science.
· On the few occasions that the Realist criticism did surface in South Africa, it was as a challenge to the judges of the apartheid era. You will remember that Dugard blamed positivism for the approach of South African courts to interpretation. In the place of this, Dugard advocated the adoption of a "realist-cum-natural-law approach" to the judicial process. The idea was that judges should accept (i) the realist insight that they play a lawmaking role when they decide cases and (ii) as a result adopt a policy of promoting the liberal human rights values inherent in the common law when deciding cases. It is not surprising that Dugard's suggestion was not accepted in apartheid.
· That kind of idea does not make sense! How can an approach combine natural law and realism? One is a pre-modern approach to law and the other a modern approach. They are so conflicting that it is impossible to see how they can be combined.
· You are right again! If you were to follow Dugard's ideas, you would have to combine metaphysical speculation with rationalism and I for one do not see how that can be done.



Case law
This kind of Realist or sociological approach seems to have been adopted in the case of Kayamandi Town Committee v Mkhwaso 1991 2 SA 630 (C). In this case an order was sought for the eviction of a number of illegal squatters. The court held that a local authority couldn't take a decision to remove squatters unless it has given consideration to what is to become of them. (Remember that this case was heard before the Constitution came into effect!) As no such consideration had been given, the court refused to grant the application. André van der Walt praised the decision "as a new
departure for South African jurisprudence".




Late modern thinking

Relativism - Relativism is the view that knowledge is not universal and absolute, but always particular and provisional. In other words, "the truth" depends on your own perspective
Existentialism – 
Communitarianism -  is an approach that emphasises the community rather than the individual.
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Ronald Dworkin

· Dworkin presents a version of the adjudicative process which differs from the ideas of positivists (like Langdell and Hart) and pragmatists (like the American Realists). According to Dworkin, adjudication is not a scientific or functional process, but an interpretative process. As a modern thinker, Dworkin insists that this interpretive process can be conducted rationally and that the liberal ideal of a legal order that is neutral towards the individual concept of the ethical good can be achieved.

· What is Dworkin reacting against?
· I said when we were discussing the Realists that they had an unsettling effect on legal thinking about adjudication in particular. Here's the problem: if it is true that legal decisions are not necessarily based on rational argument, what prevents judges from deciding cases any way they want? To put it more philosophically: what constrains judges? What is it that stops them from deciding a case merely because they don't like the colour of the defendant's shirt? This is the central problem Dworkin has to address first.
· Dworkin presents us with three options of how to understand legal institutions in contemporary Western liberal democracies. He calls the options law as conventionalism, law as pragmatism and law as integrity respectively.
· Conventionalism is a term Dworkin created to refer to positivism. Hart would therefore, in Dworkin's terms, be a conventionalist. According to Dworkin, the core of conventionalism is the idea that the fundamental purpose of our legal practices is to give people due notice of the circumstances under which coercive power will be used against them. This enables individuals to pursue their own interests in a purposive manner. The law of taxation, for example, allows people to plan and conduct their businesses in a purposive manner, within the framework set by the rules of the law. The same applies to all areas of law. The rule of law and the principle of legality (or legal formalism) are central values in conventional legal thinking. According to a conventionalist the deployment of power by the state (through the courts) is only justified by its compliance with previously announced rules. Rules are central to the conventionalist view of law. You should try to see if this is in accordance with your own understanding of positivism. Is Dworkin being fair to positivism here? Or is positivism about more than just rules and state power? Go back to activity 3.6 if you are unsure.
· Pragmatism is a term created by Dworkin to refer to American Realism. According to Dworkin the core of pragmatism is the idea that the fundamental purpose of our legal practices is to bring about certain social consequences. The rule of law, and legality, are absent from pragmatic thinking except in so far as these ideals are unmasked as smoke screens and ideological myths.
· According to the pragmatist the deployment of power by the state is justified solely by the good consequences brought about as a result of that deployment. Policies are central to the pragmatist view of law.
· Once again you should judge for yourself whether this is a fair reflection of the Realist view. Is Dworkin perhaps concentrating on one kind of Realism? Is there more to Realism than just pragmatism?
· Neither of these two approaches is satisfactory to Dworkin. The problem with conventionalism is that it does not leave room for values. The problem with pragmatism is that it concentrates too much on policy, something that Dworkin does not believe is the purpose of adjudication. (I will talk more about this in a minute.) As an alternative Dworkin presents his own theory of law as integrity.

·  Law as integrity

· We usually say that a person acts with integrity if he acts on the basis of his convictions or principles, even if these principles are against his short-term interests. Dworkin says that a political community acts with integrity if it puts principle above the implementation of policy or party political interest. In the same way in the field of law we act with integrity if we put principle above policy. Therefore courts should act as "forums of principle". In place of the conventionalist view of law as the application of rules, and the pragmatist view of law as the implementation of policy, Dworkin paints a picture of law as the constructive interpretation of the community's shared principles. As a late modern thinker he claims that this process of interpretation is a rational process generating uniquely correct answers.

· Constructive interpretation

· According to Dworkin judges decide new cases by constructively interpreting existing legal materials. To explain this idea he uses various metaphors, but the one that I think explains it best is his view that legal interpretation is like standing in a river. 
· What happens if you stand in a river?
· Well, nothing really. The river keeps on flowing between its banks regardless of where you stand or who you are. In this metaphor the person standing in the river is the judge and the river that flows is the law. The law flows between its banks (namely its tradition) and the judge merely "goes with the flow". In other words, judges decide cases according to the flow of the law and one single judge cannot legitimately change the course of the river.
· But exactly how does this work? Dworkin says that most cases before courts are easy cases – there is usually only one rule that can be applied and the judge simply applies it. In the rare cases where more than one rule is applicable, the judge decides which rule fits the case. How does he decide that? By deciding which rule has more weight or value than the other. 
· And how is that determined? By looking at the principles behind the rules – the rule that is supported by the principle will have the most weight. Once again, how do we know that? Well, the tradition of the legal system will indicate the principles of that system. And there you have it: in the end the judge decides the case based on the tradition of the legal system as found (mostly) in case law or precedent.

· To summarise: Dworkin believes that, if a judge has to decide a case, he will first of all apply the rule that fits the facts. If more than one rule fits, the judge will look for the principle behind the rule that will provide the rule with weight. The principle can be found in the history and tradition of every legal system (in particular, precedents). The principle will indicate which rule best fits the current situation. It therefore gives value or weight to one rule or the other.

· Therefore, constructive interpretation means reading the authoritative legal sources in a way which makes of them the best that they can be. This reading involves the judge's own understanding of law as a conscientious lawyer who appeals to legal principles when he or she interprets the relevant materials as honestly as he or she can. This can be illustrated in the following way:
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John Rawls
principles of justice
original position
difference principle
welfare liberalism
maximin strategy

· The legal philosopher John Rawls deals with much the same issues as Dworkin. Like Dworkin he is also a critic of positivism and utilitarianism. And in typical late modern fashion he tries to show that values can have a rational basis and that these rational values are a way of constraining judges in their decision-making.
· But he does so within the context of the modern social welfare
· What exactly is a social welfare state?
· Well the social welfare state is an invention of the twentieth century and is an attempt to combine liberalism and capitalism with socialism. In other words, it tries to soften the harsh effects of capitalism by including aspects of social welfare. Typically these states have a Bill of Rights with individual rights but they also include rights to social services and protection.
· For example, according to the preamble of the South African Constitution, the Constitution aims to establish a society based on democratic values, social justice and fundamental human rights.
· These aims are expressed in specific rights like the right to "have access to appropriate social assistance" for people who are unable to support themselves and their dependants (s 27(1)(c)). The purpose of this discussion of Rawls is therefore also to put the constitutional value of social justice into theoretical perspective.
· Rawls's welfare liberalism is a specific attempt to reconcile the value of socio-economic equality with the traditional liberal value of liberty. Rawls agrees with the basic liberal conviction that it is politically important that an individual should have the freedom to pursue a personal conception of the good life. Liberals concede that this freedom is not absolute, but subject to limitations, such as the requirement that the rights of other people should not be violated by the pursuit of the good life of one individual.
· Welfare liberals claim, in addition, that the undesirable economic impact of that pursuit can be included under these limitations. The free pursuit by an individual of his or her own interests can be tolerated only if does not lead to unjustifiable differences in wealth between people.

· Basic ideas

· John Rawls defends two ideas essential to welfare liberalism, namely:
· A rational person would subject the pursuit of his or her own life project to certain universal principles of justice.
· One of those principles of justice would be that his or her pursuit must always be to the economic benefit of the least advantaged person within the political community.

· The process of rational deliberation

· According to Rawls, a rational individual, interested only in advancing his or her own interests, would realise the need to co-operate with other individuals. However, because of a scarcity of resources, the co-operation between a number of people inevitably gives rise to both a group identity and a conflict of interests. 
· Therefore, for such a co-operative venture to be stable, well ordered and inclusive, the members of that venture need to share a common point of view from which claims between them can be judged. In the case of society only a public conception of justice makes a secure political association possible. 
· For this reason it would be rational for a group of individuals, who are forced together by nature, to enter into a social contract with each other. This social contract establishes the principles of justice as the basis for their co-operative venture. (This should remind you very strongly of both Hobbes and Locke!)
· Rawls asks us to imagine that those who engage in social co-operation choose the principles that determine basic rights and duties and the division of social goods. Just as each person must decide what life he or she wants to lead, so a group of persons must rationally decide, once and for all, what is to count among them as just actions.
·  It is from this idea that Rawls's theory derives the title "justice as fairness". Justice as fairness means that principles of social co-operation are just only if all the members of the co-operative social venture would have agreed to them in circumstances that are fair. 
· The terms of the co-operative agreement (i.e. the principles of justice) are rational and binding only if the agreement was reached in a fair manner. Fairness does not refer to the content of the principles of justice but to the process by which the principles were established.
· But that would be a nearly impossible thing to do! You would have to get the consent of everyone in a society. How would you go about doing that? And what happens if, over time, people change and change their minds?
· Yes, that is true and it is exactly why Rawls devised a strategy that he calls the maximin strategy. In order for his idea to succeed, Rawls needs to show that every rational person, on the conclusion of the social contract, would accept these principles as binding. 
· Then they can be regarded as binding on every rational member of the ensuing society. In order to do this he needs to indicate that the principles are dictated by reason alone (a universal human characteristic) and not by selfinterest. In order to achieve this neutrality, Rawls severs the link between the contracting parties and their specific interests. 
· He does this by creating the idea of an original position. Imagine, says Rawls, that a group of people would like to form a society. To do that, they must agree on basic principles of justice. But if every person is just interested in his own interests, the most powerful will win and that is not fair. So he asks us to imagine something else – imagine that a veil of ignorance covers all these people. 
· This means that everyone is ignorant of his or her position in society. No one knows if, when the veil is lifted, they will be rich or poor, male or female, disabled or not, etc. In these circumstances, in order to make sure you are in a good position when the veil is lifted, rational individuals will agree to three principles of justice. (We will discuss these principles in a minute.)
· Having adopted the maximin strategy (maximise the minimum you can be certain of), people in the original position would, according to Rawls, reject the principle of utility and adopt his three principles of justice. A person in the original position would not agree to the idea that an individual can be sacrificed for the benefit of the group, because no person could know whether they would be the one to be sacrificed.

· The three principles of justice

· The principles that Rawls claims would be adopted by rational, equal individuals under fair conditions (the original position) are the following:
· The principle of greatest equal liberty, which means that each person has an equal right to the most complete basic liberties compatible with a similar system of liberty for all. Among these basic liberties are the right to vote, freedom of speech, freedom of association, freedom of the person, the right to hold property and freedom from arbitrary arrest and seizure.
· However, it is inevitable that inequalities will arise. The second principle is that socio-economic inequalities between individuals are to be arranged in a reasonable fashion to the advantage of all, or, to the maximum benefit of the least advantaged.
· This is Rawls' famous difference principle.
· The third principle is that everyone should have fair equality of opportunity to fill offices and other positions.
· Note that, with regard to the first principle, that there can be no inequalities with regard to liberty since the negotiating parties would not tolerate the prospect of poor people who would sell their freedom in exchange for money. But Rawls believes that parties would adopt the difference principle in terms of which the distribution of wealth is and has to be completely equal, as long as any inequality in the distribution is to the benefit of all, or at least to the benefit of the poorest.  
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Case Law
· The following are examples of the kind of problems courts have had with socio-economic rights: 
· In Soobramoney v Minister of Health, KwaZulu-Natal 1998 1 SA 765 (CC) the Constitutional Court decided that a patient who suffered from a chronic renal failure was not a case of emergency medical treatment. Consequently, refusal by the medical authorities to afford him continued life support machines was not unconstitutional.
· Although the challenge was directed at section 27(3) of the Constitution, the court also discussed sections 27(1) and (2). This provides us with a good idea of the right to have access to adequate housing and its implementation by the state. The court stressed the need to read section 27 together with other provisions of the Bill of Rights, especially section 26 whose wording and purpose in protecting everyone's access to adequate housing, makes the two sections very similar.

· In Government of the RSA and others v Grootboom and others 2000 1 SA 46 (CC) the constitutional challenge related to section 26. The court found that the government had a good programme for the provision of access to adequate housing. However, its failure to make provision for those who need the service most by reason of the unique crisis situation in which the applicants found themselves was unreasonable, and therefore unconstitutional. The state was accordingly ordered to provide the applicants with access to adequate housing.

· In The Minister of Health v Treatment Action Campaign and others Case CCT 8/02 the Constitutional Court held that the state's refusal to provide people with Nevirapine, to prevent mother-to-child transmission of HIV/AIDS, was unreasonable and therefore unconstitutional. The court found that the state had only two training and research sites in each province in which doctors were allowed to dispense Nevirapine and provide the recipients with counselling. Although there are many state hospitals and clinics countrywide which have the capacity to dispense Nevirapine and provide counselling, the state had unreasonably, and therefore unconstitutionally refused to allow such hospitals and clinics to provide the service.
· 

Post-modern legal theories
Critical Legal Studies
Feminist Legal theories

postmodernism
discourse
grand narratives - refer to the idea that you can explain the world (or the law) in one, single, meaningful "story" or theory that is coherent, determinate and objective. An example would be Rawls's theory of justice.
consumerism
hyper-reality

Modernism Postmodernism

One of the best-known ideas comes from Ihab Hassan, who explains the differences between modernism and postmodernism in the form of a table. The terms in the column on the left are typical of modernism, while the ideas on the right are typical of postmodernism.

	Modernism
	Postmodernism

	form 
	antiform

	purpose 
	play

	design 
	chance

	hierarchy 
	anarchy

	object
	process

	presence 
	absence

	centering 
	dispersal

	boundary 
	intertext

	root 
	surface



· One of the best known of the post-modern thinkers is Jean-Francois Lyotard. He explains the nature of postmodernism by talking about discourse. Discourse is not the same as talking. It refers to all kinds of "conversations" or communication – spoken, written, visual, and audio, etc. According to him society uses two kinds of discourse:
· narrative discourse and scientific discourse. Narrative discourse includes stories told within cultures which are accepted simply because they are told – they are self-legitimising. An example of this is the story told among the Bashongo of how the god Bumba vomited forth the moon and stars thus creating them. No evidence is offered to "prove" this story. The mere telling of the story legitimises it. Scientific discourse is different, because it needs legitimacy from outside. 
· If you claim that a god created the earth, you have to prove it by empirical means. But our scientific discourse depends on a political discourse and a philosophical discourse. It would be impossible to accept scientific ideas if we did not also believe in rationality and the idea that the human mind is constantly evolving. These basic ideas are what Lyotard calls "grand narratives". 
· The problem, however, is that post-modern people no longer believe in these "grand narratives". The experiences of the world wars, the holocaust and the atom bomb have shown that science does not necessarily produce freedom or progress. The result is that, where the modern era believed in one story (narrative), namely that of progress and freedom through science, post-modernists see that there are many, equally valid stories or narratives. Therefore our culture is filled with many micro-narratives that do not depend on grand narratives to legitimise them. 
· On a very simple level one can see this in cultural practices: in the modern period the "grand narrative" for relationships between men and women was the heterosexual, monogamous
· marriage. But in post-modern culture there are many more acceptable ways in which this relationship (and others) can be understood. There is no longer one single, correct way that is valid for all times, places and people.

· On a more pessimistic note, Frederic Jameson saw postmodernism as the "cultural logic of late capitalism". While Lyotard likes the fractured and contradictory nature of postmodernism, Jameson dislikes and distrusts it. 

· For him the post-modern city is a place where people are alienated from one another and post-modern art is without any depth. Post-modern art and culture is characterised by consumerism; spectators addicted to images; TV images stripped of all reality; leaving only the decorative and superficial products for all to consume. As a result the post-modern era represents the end of an awareness of history. All that matters is the here and now and the satisfaction of desires.

· This view is taken further by Jean Baudrillard. For him post-modern society is based on the consumption of commodities, which can never make us happy. These commodities (or simply "things") are part of a system of signals – a car is not merely a method of transportation, it is a symbol of social status, of income, of style and even gender. This is what Baudrillard calls "conspicuous consumerism". 

· It is not natural, but cultural – the culture creates desires, fads and trends. These desires are codes, just like the rules of language and grammar. 

· Things are not what they seem to be on the surface, they are codes that everyone in that culture understands.
· Baudrillard says that in older times the most important relationships were between people, like the relationship between a medieval knight and his lady. Gradually this relationship has been destroyed, so that today the most important relationship is between people and models of people and things. 
· We can illustrate this quite easily: think about the so-called "reality TV" shows. Of course this is not reality! No one in the real world spends months seeing only a limited number of people without having to go to work, to shop, to visit relatives, etc. Therefore this is not reality, it is hyper-reality: it is not unreal, but it has replaced reality. In a sense it is more real than reality.
· What is more, our relationships with these unreal models are constantly monitored to determine our choices. You are constantly faced with a choice between two alternatives: will you watch Pop Stars or Idols? Will you wear Instinct or Billabong? Will you drive a BMW or a Mercedes? But you must notice something – these are basically the same things you are being coerced into choosing between!
· This, says Baudrillard, is to stop real change. People are so busy choosing between two models of the same thing, that they do not see the real problems confronting society. In this sense Baudrillard refers back to Plato's eternal forms. 
· Remember that in Plato's view the world we perceive is not real – reality is a copy of the eternal ideas. In postmodernism, however, the copy is all we have, except that it is not even a "true" copy of the forms. The copy has become the real!
· These are only three of the many divergent views on the nature of postmodernism. What they have in common is an attempt to understand the radical changes taking place in society and the radical differences between people and cultures.
· 

Post-modern legal theories

Nihilism - can mean two things, namely (1) the idea that it is impossible to say anything that is true about the world and (2) the idea that there is no meaningful way to decide how to live a good life. The first denies rationality, the second rational morality.
contingency
deconstruction 
relativism

· A trend in postmodernism is deconstruction. According to some writers, deconstruction revolves around the analysis of conceptual oppositions and paradoxes. In this sense it is a method of ideological critique. Ideologies often come to dominate (that is, leave the impression that things are the way they are because they have to be that way) because certain features of social life are privileged while others are suppressed or underprivileged. In the context of language use, for example, reference to "he", "him", and "his" in legal writing, privileges a masculine world-view and suppresses the voice of women, who are marginalised in this way. Deconstruction accordingly wants to show that texts have multiple meanings in order to highlight the importance of reading the text in context. Deconstruction also includes an ethical imperative to question both our own beliefs and to open up to others and their perspectives or views.
· Let's try this: take a jacket that you have bought. Any jacket will do. Why did you buy that jacket? Most probably because it was nice and fashionable. Now turn it inside-out. Not so nice now, is it? When you look at the "wrong" side you can see where the seams were not stitched quite as well or where they had to improvise a bit to make it look good. Deconstruction does the same in law – it turns it upside-down and inside-out to show that the law is flawed, ugly and imperfect. It's like our discussion on Roman-Dutch law: the dark side of that legal tradition is its justification of oppression, slavery and apartheid. That is what deconstruction tries to do.
· In conclusion, it is virtually impossible to define legal postmodernism once-and-for-all. Although post-modern writers share a number of themes, such as disbelief in grand narratives, it is simplistic to lump them all together. But it is possible to indicate the themes common to post-modern legal writing. As Alan Hutchinson says:
· Postmodernism simply dares people to walk the high wire of life without a metaphysical safety net for the occasional loss of balance or nerve. 
· (Hutchinson AC "Inessentially speaking – is there politics after postmodernism?" 1991 Michigan LR 1552.)



Critical legal studies

false consciousness
fundamental contradiction
trashing
deconstruction
indeterminacy
law is politics

False consciousness

Critical Legal Studies scholars begin with the idea that there is a false consciousness at work in law and in society. By this they mean that political and legal ideologies construct a certain way of thinking about life and society. This leads to the common belief that things are the way they are because they have to be that way. Crits regard this as an illusion that must be dispelled so that individuals can consider alternative legal and social orderings. They use deconstruction to show how ideologies underlying legal doctrines side-lined alternatives in law and in society.

The Crits therefore see law as an ideology that legitimises a fundamentally unjust social order (the liberal welfare state) by creating the illusion that this system is natural or necessary. People who continue to believe in the justice, rationality and necessity of the socio-economic hierarchies suffered from false consciousness. The Crits set out to expose this false consciousness in order to transform society.

Indeterminacy

You will remember that the Realists argued that legal concepts are basically indeterminate. This indeterminacy was based on the observation that for every rule or principle there is another, equally valid counter-rule or principle. The Crits argued that the indeterminacy is more fundamental than that – it is inherent in society as a whole.
These contradictions are then reflected in law and legal doctrine. (You will remember that it is exactly this contradiction that Dworkin tried to solve with his theory!)
According to the Crits the origin of the indeterminacy of the law lay in the nature of human existence itself. Inspired by the existentialist philosophies of the 1960's, the Crits claimed that human existence was torn between the self and the other, isolation and community. What is more, the relationship between the self and the other was never harmonious but had to be expressed as a form of conflict or contradiction. Duncan Kennedy called this the "fundamental contradiction".

Law is politics
From the Critical Legal Studies viewpoint, therefore, the use of formalism and conceptualism conceals the contradictions and tensions underlying not only a specific legal theory, but also society and the legal order. When deciding a case, the judge has to choose between conflicting interests of society, and his political choice is reflected in the decision he makes. Politics in this sense means the pursuit of justice, or the allocation of resources in society, or the choice between various interests in society. Therefore, law is essentially a political enterprise.



Criticism of CLS

· Because of the subversive nature of their work the Crits have often found themselves at the receiving
· end of a number of scathing personal attacks. For example, it has been suggested that the CLS
· movement might amount to "a pathological phenomenon, a Peter Pan syndrome", or a "lonely hearts
· club for left-wing law professors". Adherents of CLS have been denounced as "guerrillas with tenure"
· and as scholars with "an ethical duty to depart the law school, perhaps to seek a place elsewhere in the academy". A prominent Crit described the movement as "a ragtag band of leftover 1960s people and young people with nostalgia for the great events of years ago".
· Critical Legal Studies scholars are also criticised that they are merely intent on undermining mainstream legal liberalism without substituting any positive alternative. Their answer is that the unsettling effect of their work has jolted mainstream complacency, which in itself is an important contribution.
· That is why one of the most important contributions of the Crits has been it demystifying of the legal process. Joe Singer has the following to say about how judges decide cases:
· When judges decide cases, they should do what we all do when we face a moral decision. We identify a limited set of alternatives; we predict the most likely consequences of following different courses of action; we articulate the values that are important in the context of the decision and the ways in which they conflict with each other; we see what relevant people (judges, scholars) have said about similar issues; we talk with our friends; we drink enormous amounts of coffee; we choose what to do. There is nothing mysterious about any of this. (Singer J "The player and the cards: nihilism and legal theory" 1984 Yale Law Journal 1-70 65.)

The South African context

· Some writers argue that Critical Legal Studies insights are perhaps irrelevant to South Africa for two reasons. On the one hand they argue that the need to overhaul the social and legal order was already realised or recognised under the old political order and that the new Constitution will in any event increasingly effect the needed change. 
· On the other hand, some argue that the most important insights of the Critical Legal Studies Movement must be of the utmost relevance to the South African context. 
· For example the insight that equally valid but conflicting principles are contained in every legal system and that therefore there are alternatives to the way in which  society is presently structured. By exploiting these choices to allow the entrance of other cultural ideas, the previously under-privileged or excluded potential inherent in the law can be released. 
· In terms of this view, then, every aspect of social life is within the reach of internal transformation.
· This view seems particularly pertinent to the South African context.

· The critique of Critical Legal Studies scholars of the liberal view that rights are pre-social or prepolitical and therefore inviolable is also worthy of comment. 

· For example, if in the area of the law of property, communal rather than private property is privileged, a communal property regime may come to be seen as more efficient in fact than the liberal concept of private property. This coincides with African legal ideas about property law and property theory.
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