NOTES: SATELLITE CLASS
Usually we divide legal philosophies into three groups, but first a note of caution: remember that these groups do NOT refer to periods in the history of philosophy.  They refer to types or kinds of philosophies and ALL these kinds of philosophies are found in contemporary legal thinking.  

Now let's see how the various philosophies you have studied fit into this scheme.

Please note right from the start that premodern is not a value judgement – it is merely a description.

· These are the philosophies that underlie most of what you have studied as law students and should therefore be very familiar to you.

· In the postmodern group you have studied Critical Legal Studies.  This is the kind of philosophy that should be familiar to you if you watch MTV.  

· Feminism falls into both the modern and the postmodern group.  

· So, if we put all of this together, the whole of legal philosophy can be summarised in the following way. 
· Try to keep this in mind throughout as you study the various philosophies to ensure that you see the wood and not only the trees!  

Let us now move on to premodern legal thinking. The one thing that is most characteristic of premodern thinking is the idea of NATURAL LAW.  Most of you had extraordinary difficulty in defining natural law, mostly because you made this more difficult than it really is.  So let us start with a definition of natural law:
Natural law is the idea that there is a real, pre-political set of rules that provide the yardstick against which human laws can be measured.

What this means is that natural law thinkers think there is a set of rules, almost like an unwritten constitution, that doesn't form part of the physical world but which tells you which laws are good and which are not.  This super-constitution therefore acts like a guideline and a constraint on legislation – it tells both legislatures and judges what justice should be.

In addition, this set of rules comes from something "higher" or "better" than humans or ordinary human nature.  And this "something" differs for the various kinds of natural law thinkers.

In the case of modern natural law, the natural law comes from human rationality.  
In case you think this only applies to Western thinking, the same kind of argument applies to traditional African jurisprudence.

In this case the idea that is equivalent to natural law is the concept of ubuntu.  

At this point there are two things you might like to think about:

· How do you know the content of the rules that make up natural law?  

· And what do you do if not everyone agrees about what natural law requires?  

Let us now turn to modern legal philosophies.  Basically it deals with:
Natural law thinkers typically say that the law as it is (what we call positive law) is determined by the law as it ought to be (what they call natural law).  Modern legal philosophers, on the other hand, only concentrate on the law as it is.  The characteristics of modern legal theory is:
In this course you have studied 4 modern philosophies.  They all share the general characteristics of modern thinking (scientific and individualist) but they also differ from one another.  One of the most important things you need to do is to identify those similarities and differences. 
1.
Legal positivism deals with three main ideas or themes:

The important thing to remember here is that legal positivism is never just one of these things.  A theory that merely emphasises the epistemological theme is not positivism – at most it is authoritarianism.  That is why I argue that it is wrong to blame positivism for the decisions of apartheid courts in South Africa, as John Dugard does.  

2.
The interesting thing about the American Realists is that they react to positivism and yet also continue the work of the positivists.  
I urge you to study the very helpful summary of Realism in tutorial letter 201, which you should have received by now.  The purpose of the Realists was to make law (and court decisions in particular) more scientific.  They did this in two ways:

One of the problems for the Realists was that their studies show that judges often decide cases based not on the facts or the law but based on personal preference or prejudice.  The problem with this is: 
What is to stop a judge from deciding a case based on what he or she had for breakfast?  It is this problem that Ronald Dworkin tried to solve.

3.
Dworkin says that when a judge decides a case, he is like a person who stands in the middle of a river – he cannot alter the course of the river merely by standing in it.  The river flows between its banks and, in the case of law, the banks are the tradition of that legal system.  So, in the end, it is the tradition of the legal system that stops judges from deciding cases in a subjective way.  This is what Dworkin calls "law as integrity".

In this way, says Dworkin, you can avoid courts deciding cases based on policy.  
Policy, for Dworkin, is something that the legislature and government is concerned about.  Courts, on the other hand, only deal with principle and this can be found in the tradition of the legal system within which the judge works.

You need to ask serious questions about Dworkin's theory, such as the following:

· In the South African context, what tradition are we talking about?  Roman-Dutch, English, African?  And why choose one tradition over the others?

· And isn't it true we are trying to move away from one tradition (apartheid) to another tradition (constitutionalism)?  If so, why would we continue to refer back to a tradition we no longer want?

4.
Modern feminism

These are modern theories because they also attempt scientific and individualist theories about men and women.  They are all versions of what we call the sameness-difference debate.  The liberals and Marxists all argue that men and women are essentially the same, while the radical and relationalists think that men and women are essentially different from one another.  

In general, postmodern legal theories have the following characteristics.

· In the first place it is a movement away from interpretation based on universal truths, essentialism, or "grand narratives".  Typically Dworkin's theory will be regarded as a grand narrative – in other words a single theory that claims to know the truth at all times and in all circumstances.
· It questions the modernist belief that rational thinking will ensure justice and emphasises relativism instead.  In other words, all truth is relative and nothing remains true for all cultures and at all times.

· Accordingly, postmodernism stresses contingency (change) rather than broad categories and principles.  Cultural meaning cannot, accordingly, be transferred unchanged from one historical period to the next and existing paradigms are never constant.

· It rejects the typical modern either/or thinking.  They refuse to accept that judgements are either subjective or objective – sometimes they are neither or both.

CLS has two major areas of criticism (or what we call critique) regarding the law.

The internal critique is focused on pointing out internal contradictions in the law.  An example of this would be the contradiction between freedom of religion and legislation regarding drug abuse as in the Prince case.  (Explain?)  The external critique focuses on contradictions in the theories that underlie the legal system.  A good example of this is the conflict between the individual and the community that is typical of modern thinking.

The postmodern feminists try to do much the same thing as other postmodern theories.  They show that the sameness/difference debate is nonsense.  Men and women are often the same, but very often they also differ.  More to the point, sometimes women also differ from one another!  

This is the end of the summary of your study material.  We want to emphasise two things here:

Assignment 2011

Fifa has confirmed it is investigating Luis Suarez's deliberate handball and could extend his one-match ban.

The Uruguay striker stopped Ghana substitute Dominic Adiyiah's last-gasp header on the line which would have

sent the Africans through to the last four.

While Suarez was given a straight red card for his actions, his 'Hand of God' intervention ultimately paid-off as

Ghana missed the resulting penalty and Uruguay went through to the semi-final after winning a shoot-out.

Suarez is now being hailed as a hero in his home country, who view his actions as being on behalf of the team,

but the incident has provoked condemnation in other parts of the world, with the handball seen as cheating.

The striker will now serve an automatic one-match ban, ruling him out of the semi-final with Holland, but this

punishment may be increased as Fifa has confirmed it is looking into the case.
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The ruling body may decide he should also be suspended for Uruguay's last match of the tournament - which will

be either the final or the third-place play-off.

Opens case

Fifa spokesman Pekka Odriozola said: "For automatic red cards there is an automatic one-match suspension.

"The disciplinary committee also opens a case and they will be looking at that incident and taking a decision."

Fifa's disciplinary code gives the committee the option of a longer ban for "unsportsmanlike conduct".

It may find his action was contrary to the fair play code which states: "Winning is without value if victory has been

achieved unfairly or dishonestly. Cheating is easy, but brings no pleasure."

‘Fifa Probes Suarez Handball’ http://www.skysports.com/football/world-cup-

2010/story/0,27032,17368_6243302,00.html (Date of use: 10 August 2010).

Uruguay’s handball denied Ghana a place in the World Cup semi finals. Uruguay do

not view that handball as unfair or dishonest play but rather as an act for the higher

purpose of winning the game. Ghana, however, see the handball as unfair play

which is contrary to the fair play code.

Discuss the different philosophical approaches being used here. In your

substantiated opinion, which view is the correct one?

Students must treat this assignment as a professional legal opinion. Correct

referencing is essential. (10)

Answer:

ASSIGNMENT 1: ANSWER 1

In its most basic form, the difference between natural law and legal positivism pertains to the

difference between "the law as it is" and "the law as it ought to be". While adherents of natural

law insist that the validity of law depends on its moral content, legal positivists deny this link. In

their opinion morality might influence the content of law, but is irrelevant to its validity. In other

words, the metaphysical assumptions behind natural thinking lead to the assumption that law is

not a simple human activity but one that is implicitly linked to the natural order.1 On the other

hand, legal positivists think that morality plays no role in the scientific application of legal rules.2

From a Critical Legal Studies perspective, however, the debate between the law as it is and the

law as it ought to be is yet another example of the false consciousness at work in law and in

society. While the specific legal rules might be different from the specific moral rules, they both

serve to maintain the same power relationships and the same outdated ideas.3 In respect of the

idea of the "rule of law" specifically, Crits have shown that there is very seldom any agreement

over the content of this idea.4 If this indeterminacy is true, then the concept can be manipulated

to substantiate any political agenda.

But it is the call to a return to common "moral values", "essential goodness" and "united goals"

that is most troubling. These seem to presuppose that South Africans all share a set of moral

values that is generally accepted and practiced by all. But that is not necessarily true.

Volunteering at charities and getting to know one's neighbour might sound good, but it is not

necessarily things that all people regard as good in and of themselves. As Kroeze points out,

this kind of assumption serves to hide the deep divisions and distrust in society rather than to

highlight it so that it can be addressed.5

In the end this initiative is not about a choice between the law as it is and the law as it ought to

be, but about how the law hides and privileges certain moral views over others.
___________________________________________________________________

assignment/02 2011

The Lead SA article encourages South Africans to inter alia; follow the law, get to know your

neighbour and stop littering.

Lead SA envisages South Africa as it ought to be. Is

Lead SA following a natural law philosophy or a positivist philosophy or a

combination of the two?

Students must treat this assignment as a professional legal opinion. Correct

referencing is essential. (10)

Answer:

ASSIGNMENT 1: ANSWER 2

LeadSA is promoting a vision of South Africa "as it ought to be". This essay will argue that this vision promotes a natural law approach and that this natural law approach is even apparent in positive law.

The quote by Chief Rabbi Warren Goldstein, "The real power of Lead SA is that it taps into the essential goodness of every human being," and Terry Volkwyn, "

Some of these trials may have produced miracles beyond our imaginings, but they have also robbed us of some our basic moral values" suggest that there is a higher order against which human conduct can be measured.1

These moral values and the essential goodness of human beings follow Plato’s essentialist view of the nature of reality. From the article there appears to be a set of moral values, an Ideal of goodness which is unchanging and absolute.2 

The moral values and goodness are the Ideal for human behaviour. We can measure the rightness of human conduct against this Ideal.

LeadSA suggests that South African citizens should conduct themselves in a manner which is consistent with these Ideals. And thus LeadSA is promoting a natural law approach.

However the argument may be raised that ordinary citizens cannot access these Ideals. 

From Plato’s philosophy we know that only philosophers can access the Ideals.3 How are ordinary

citizens supposed to conduct themselves in a manner which is consistent with these Ideals if

they cannot access them?

It can be argued that these Ideals have been enunciated in the Preamble and the Bill of Rights of the South African Constitution.4 The Preamble of the Constitution requires South Africans to:

Recognise the injustices of our past;

Honour those who suffered for justice and freedom in our land;

Respect those who have worked to build and develop our country; and

Believe that South Africa belongs to all who live in it, united in our diversity.

We therefore, through our freely elected representatives, adopt this Constitution as the

supreme law of the Republic so as to—

Heal the divisions of the past and establish a society based on democratic values,

social justice and fundamental human rights;

Lay the foundations for a democratic and open society in which government is based on the will of the people and every citizen is equally protected by law;

Improve the quality of life of all citizens and free the potential of each person; and

Build a united and democratic South Africa able to take its rightful place as a sovereign

state in the family of nations.5

The Bill of Rights also includes rights such as Dignity.6 Case law has emphasised the principle of ubuntu and our responsibility for the well being of all citizens.7

Much like the Bible or the Quaran, the Bill of Rights can be seen as a positive ratification of natural law.

This legislation and case law recognises that there is a higher, universal, unchanging Ideal of

behaviour in South Africa. Thus the South African approach to the conduct of South African

citizens is based on a higher, unchanging, eternal Ideal. And this is the approach advocated by

LeadSA.
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Read the following paragraph and then answer the question at the end:

Ritual circumcision is practised across many cultures in the world and is one of the "most resilient of all traditional African practices within [the] urban industrialised environment". In South Africa, every year, young abakwetha (Xhosa: male initiates) are hospitalised or die from circumcision wounds undergone during traditional initiation rites. Ritual circumcision¹ under some circumstances can put young men at risk of contracting STDs, HIV/AIDS and other blood-borne infections. (Stinson K "Male circumcision in South Africa: how does it relate to public health"

http://www.africanvoices.co.za/culture/circumcision.htm (Date of use: 12

August 2010))

Write a critical essay in which you comment on this cultural practice from the

perspective of Critical Legal Studies. (10)

Postmodern legal feminism departs from a non-essentialist perspective. By this is meant that it uses an approach that assumes that men and women do not have "essential" characteristics or behaviours. This is in contrast with modern feminists who assume that women are essentially either the same as or different from men.1 But postmodern feminists unmask this as fiction – women may be the same biologically, but they are as different from one another as they are from men. There is therefore no such thing as a "typical" woman. All women differ because of their backgrounds, upbringing, culture, politics and economic circumstances.2

What this means is that what we regard as "masculinity" and "femininity" is culturally conditioned. This means that we learn how to be men and women from our families, culture, religion and society. While the question of whether we are male or female can be easily resolved by using simple blood tests, the question of whether we are acting "like a woman" or "like a man" is not as easy to resolve.3

But it should not be forgotten that postmodern feminism is also a postmodern movement. Like the Crits, they are concerned with the power relations inherent in the gender roles prescribed by society. These power relations may be presented as cultural practices, but in reality they serve to strengthen the superior position of men and the subordinate position of women. The rite of male circumcision is an illustration of such a cultural practice.

While the ritual in itself might not seem to be harmful to women, the net result is a reinforcement of the hierarchies inherent in that society. It reinforces stereotypical ideas about appropriate behaviour for men and women and this makes it impossible to women to break out of these stereotypes. As Kriegler said in the Hugo case, the small benefit cannot justify the negative impact this has on maintaining stereotypes and hierarchies.4

1
ASSIGNMENT 2: ANSWER 2

Cultural circumcision is an example of relational feminism.

Relational feminism developed from the essentialist feminist philosophy. Essentialist feminism

proposes that all men and women have innate, unchanging and universal characteristics.1

Essentialist feminism would regard men as strong and women as weak, men as adventurous

and women as timid and men as violent and women as peaceful, amongst others. They recognise these characteristics as being essential to men and women.

Essentialist feminism is divided into sameness feminism and difference feminism (of which relational feminism is one example). Sameness feminism says that whilst men and women are physically different they have the same essential characteristics. 

These essential characteristics are inherent in all human beings such as life, the ability of rational thought and the ability to work. Therefore essentialist feminists argue that since everyone has the same essential qualities they should receive equal treatment.2

Difference feminism however recognises that although women and men are essentially the same

(for example both sexes are human) there are also essential differences. 

These differences mean that men and women should have equal but different treatment because they have different needs. Maternity leave is an example of this.3

Relational feminism develops from this branch of feminism. Relational feminism recognises that men and women are psychologically different. As girls and boys develop psychologically they become different. As boys mature they identify with their fathers or the older men in their lives. Whereas as girls mature, they identify with their mothers and other older females.4

This identification with different genders provides the "guidelines that shape the practices and modes of living, ultimately contributing to a common cultural identity" and ensures the organisation of society, "into certain hierarchies and groups with defined, distinctive roles".5

Male initiation rites perpetuate and enforce these psychological differences as they provide a space in which boys can identify with, and begin to identify themselves as, elder males. This in turn enforces the hierarchies that exist in society. It enforces the belief that men and women are different and therefore have different roles to play.

FEEDBACK ON THE ASSIGNMENT 02

Assignment 1

The first assignment read:

Early modern thinking is characterised by Rationalism. Write an essay in

which you explain what this means and the two ways in which Rationalism can

be understood. Give an example of legal philosophies that fall into these two

categories. (10)

In order to answer this question, you need to start by explaining what Rationalism is. For

this purpose you need to emphasise that it is a departure from the metaphysical thinking

of the premodern philosophy in that it is based in rational thinking. You then need to

explain the differences between rationalism and empiricism as two examples of

Rationalism. The final step is then to explain how the social contract theory is an

example of rationalism, while Legal Positivism is an example of empiricism. For this

purpose you can use the diagram on pages 57 and 68-69 of the study guide.

Please note two things about this: (a) you cannot just repeat what is in the study guide –

that is plagiarism and (b) you cannot answer the question by either drawing a diagram or

using the one in the study guide. You need to explain these ideas in your own words and

in full sentences.

Assignment 2

Assignment 2 read:

Write an essay in which you briefly explain Rawls' idea of how the rational

deliberation regarding values should take place. (10)

In this assignment you should start off by explaining that Rawls is a late modern thinker

who does not accept the premodern thinking about morals and the law. He is still a

modern thinker who insists that morality (or values) must have a rational basis. This is

why he wants there to be a rational basis for our collective values. Rawls says that the

modern state can only be justified if it is based on collective morality and this morality is

based on rational grounds. To ensure that it is based on rational grounds and not on

self-interest, he proposes the strategy of the original position (i.e. a fictional position

before states came into being) and the veil of ignorance (where participants do not know

their own position and will therefore try to maximise everyone's position). It would be

interesting to note the similarities between this idea and that of the social contractarians

(Locke and Hobbes).

1 FEEDBACK ON ASSIGNMENTS 2010

_____________________________________________________________________

ASSIGNMENT 1

Assignment 1 read:

It is stated that natural law is a basic idea in pre-modern legal philosophy. However, this

concept is not found explicitly in African legal philosophy. Write an essay in which you

discuss whether ubuntu can be seen as the African equivalent of this idea. [10]

Students should begin by giving a definition of natural law, for example the definition

provided on page 17 of the study guide. Students should then provide a description, in

their own words, of ubuntu (p 36). However, if you copied straight from the study guide,

you will not receive any marks.

Students should then compare ubuntu with natural law. They should explain why ubuntu

is (or is not) a form of natural law. There should be some reference to the characteristics

of natural law. This discussion should form the majority of the assignment and marks are

awarded for a well reasoned argument.

Therefore students will receive a mark out of 10, which is then converted into a

percentage.

ASSIGNMENT 2

Assignment 2 read:

Write an essay in which you briefly explain what Dworkin means by "constructive

interpretation" and give a concrete example of how this will work. [10]

A well reasoned argument will start with a discussion of law as integrity and why Dworkin

thought “constructive interpretation” was necessary (pp 95 – 96). Students should then

discuss “constructive interpretation” - what it means to act with integrity – principle above

policy, party interest or personal interests. And how this applies to law (pp 95 -97).

Students should then try to answer the question, ‘what constrains judges?’ by using

constructive interpretation (pp 96). Students should show that they understand the work

rather than simply repeating the study guide.

Finally students should end with an example of “constructive interpretation”. Students may use the example provided in the study guide (pp 97 -98).

Read the questions CAREFULLY before answering them

QUESTION 1

May/June 2011
80 Marks

Explain Rawls' process of rational deliberation (the maximin strategy) and the principles of Justice that result from thiS process Do you think that one or more of these principles can be found in the South African Constitution? Give concrete examples to Illustrate your answer [30]

QUESTION 2

Ms X IS arrested for prostitution and charged with contravening section 20{1A)(a) of the Sexual

Offences Act 23 of 1957 This section reads.

(1A) Any person 18 years or older who-

(a) has unlawful carnal intercourse, or commits an act of Indecency, With any other person for reward; shall be guilty of an offence.

Ms X pleads not guilty to the charge as she alleges that thiS section is unconstitutional as It discriminates unfairly against women 

2.1 You are a Judge who is also a legal Positivist. Write a judgement in which you set out your reasons for finding that the section does not discriminate unfairly against women [10]

2.2 You are now a Judge who is a non-essentialist feminist. Write a judgement in which you set out the reasons why this section does discriminate against women [10]

QUESTION 3

How does Aristotle and Plato each answer the question "What IS the nature of reality?" What does this mean for their views on natural law? [30)

TOTAL: [80]

LJU rev

Diff kinds of traditional African legal philosophy

three typically African approaches to philosophy:

i.Ethnophilosophy describes communal thought and collective thought which are orally transferred. It is not a body of logical thoughts of individuals. It relies on metaphysical assumptions and traditional African wisdom and tends to combine philosophy, mysticism and religion while reason and critical analysis take a back seat. 

In order to create a collective philosophy it does not distinguish between different African cultures and tends to gloss over the differences.

ii. Sage philosophy represents the thoughts of individuals who are concerned with the fundamental ethical issues of their society, and who have the ability to offer insightful solutions to some of those issues. 

A sage (wise person) is the custodian of the survival of his society. This kind of philosophy represents a culture's world view, and also reflects critically thereon.

iii. Nationalistic-ideological philosophy attempts to produce a unique political theory based on traditional African socialism. (Such as the ideas of, for example, Kwame Nkrumah, Julius Nyerere, Kenyatta and Leopold Senghor). 

This political philosophy seems to be neither capitalist nor socialist, but African (although it is not clear what exactly is meant by this.) According to this view, African philosophers have a political role to play. They should indicate the best options of social and political organisation for Africa's conditions.

The South African Constitutional Court's logo represents the traditional African process of deciding cases – a group discussion under a tree. As such it represents the Court's desire to have a truly African approach also to constitutional matters.

basic ideas of African philosophy.

These are very general ideas that can be found in most African philosophies.

In the first place African philosophy regards sage philosophers as being responsible for addressing the fundamental issues relevant to their society. They therefore have a political role to play. They have to indicate the best options of social and political organisation for Africa's conditions. 

The public sphere of social life is stressed which is the arena where all individuals pursue the common good as their individual good. In this arena social forces meet and debate to determine the common good in the true political sense of the word.

The South African Constitutional Court's logo represents the traditional African process of deciding cases – a group discussion under a tree. As such it represents the Court's desire to have a truly African approach also to constitutional matters.

For example, Nduka discusses the various concepts of justice in Ibo culture, including its concept of natural justice. 

This includes a belief in the metaphysical, mystical relationship between the living and their dead ancestors. Ibo culture emphasises status (e.g. a lower one where women are concerned) as the defining element in the application of justice. 
A second example is Nigerian indigenous law which also accepts that everyone is born with a certain status and has specific obligations as a member of the community. According to Ebo it allows for the spiritualisation of law, sacred rituals and ceremonies, and the spirit of the ancestors.

elements of metaphysics and inequality are very similar to the ideas of the previous three pre-modern thinkers the most striking feature of African philosophy is probably its emphasis on the common good. It considered conflicts among members of a political community as destructive.

Conflicts therefore have to be settled. This is not difficult, as members of a political community will have essentially the same interests, goals and values. 
The community is always regarded as more important than the individual. According to this African communitarian (also communal) view, members of a society have to exercise their talents and skills to the benefit of society. 
Talents and abilities are seen as common assets. 
Individuals feel strongly bound to the community, and have a strong sense of a common life and the common (collective) good. 
The emphasis is on the group and solidarity with other members of the community, rather than on the individual's autonomy. 
The individual can only flourish through membership of groups. 
Identity is defined by relationships with other members of the group and cultural membership gives value to the individual's life. Man's humanity can thus only be realised in a social context. He is the product of his society. 

Indigenous law reflects many of these characteristics. 
Ebo states that Nigerian indigenous law is preliterate (in other words, it is an oral tradition of law).
It also emphasises group solidarity, the maintenance of social equilibrium, the restoration of the balance upset by an unjust act, and the importance of restitution and of saving face (i.e. that no one should be seen to be the loser).

Concept of ubuntu

It means inter alia humanity, humaneness, morality and compassion. It stresses conciliation, harmony through social relations within the group, self-fulfilment through taking part in the collective whole, duties towards others, caring, warmth, empathy, respect for older people who have more knowledge of life than younger ones, and communication, and it emphasises group solidarity as opposed to individual interests. It condemns dog-eats-dog competition and adversarial relations. Instead of confrontation, it seeks cooperation 

In the case of S v Makwanyane and another 1995 3 SA 391 (CC) par 308 Judge Mokgoro described ubuntu in the following way:

Generally, ubuntu translates as 'humaneness'. In its most fundamental sense it translates as personhood and 'morality'. Metaphorically, it expresses itself in umuntu ngumuntu ngabantu, describing the significance of group solidarity on survival issues so central to the survival of communities. While it envelops the key values of group solidarity, compassion, respect, human dignity, conformity to basic norms and collective unity, in its fundamental sense it denotes humanity and morality.

Its spirit emphasises respect for human dignity, marking a shift from confrontation to conciliation. In South Africa ubuntu has become a notion with particular resonance in the building of a democracy. It is part of our rainbow heritage, though it might have operated and still operates differently in diverse community settings. In the Western cultural heritage,

respect and the value for life, manifested in the all-embracing concepts of 'humanity' and 'menswaardigheid', are also highly priced. It is values like these that s 35 requires to be promoted. They give meaning and texture to the principles of a society based on freedom and equality.

Ubuntu can perhaps be regarded as an expression of an African world view which stresses the universal brotherhood of Africans. In contrast to Descartes' idea ("I think, therefore I am") ubuntu says: "I am, because we are" or "I am, because you are" or "a human being is a human being because of other human beings". Of course this is strongly connected to communitarianism. The community defines the person, and the individual is subject to the social group, for example the state and nation.

There are a number of criticisms that have been raised about the usefulness of the concept of ubuntu especially as a legal concept. The problem is to decide whether the principle will prevail when the interests or the wishes of the individual and the community as a whole are in conflict. It is also pointed out that it is a vague term regarding community morality and that it leads to conflicting interpretations in court cases, especially in S v Makwanyane 1995 6 BCLR 665 (CC).

is this philosophy useful and applicable in a modern constitutional democracy?

· The South African Constitutional Court's logo represents the traditional African process of deciding cases – a group discussion under a tree. As such it represents the Court's desire to have a truly African approach also to constitutional matters.

For example, Nduka discusses the various concepts of justice in Ibo culture, including its concept of natural justice. This includes a belief in the metaphysical, mystical relationship between the living and their dead ancestors. Ibo culture emphasises status (e.g. a lower one where women are concerned) as the defining element in the application of justice. 
A second example is Nigerian indigenous law which also accepts that everyone is born with a certain status and has specific obligations as a member of the community. According to Ebo it allows for the spiritualisation of law, sacred rituals and ceremonies, and the spirit of the ancestors.

Question 2

Discuss Prince v President of the Law Society of the Cape and others 2002 2 SA 794 (CC) from the perspective of the philosophical approaches of the court. 

Basic facts of the case

In the case of Prince v President of the Law Society of the Cape and others 2002 2 SA 794 (CC)
the question of freedom of religion was raised. The applicant applied to the Law Society to have his contract for community service registered. In this application he not only disclosed two previous convictions for possession of cannabis (marijuana or dagga), but also indicated his intention to continue using it for religious purposes. The Law Society took the view that his criminal record disqualified him on the grounds that he is not a "fit and proper person" and refused to register the contract.

What the court decided in this case is not the important thing for now. How they decided is much more interesting. In the majority decision the court stated its position:

The question before us, therefore, is not whether we agree with the law prohibiting the possession and use of cannabis. Our views in that regard are irrelevant. The only question is whether the law is inconsistent with the Constitution. The appellant contends that it is because it interferes with his right to freedom of religion and his right to practise his religion.

Philosophical approaches:

This attitude is the same as the one of the court in S v Lawrence; S v Negal; S v Solberg 1997 (4) SA 1176 (CC).

In this case, also dealing with freedom of religion, the court said: A Court can strike down legislation that is unconstitutional and can sever or read down provisions of legislation that are inconsistent with the Constitution because they are overbroad. It may have to fashion orders to give effect to the rights protected by the Constitution, but what it cannot do is legislate. (My emphasis.)

What these quotes indicate is a fairly obvious positivist attitude of the court towards interpretation and adjudication. 
It seems to show that the court feels that there are right answers to these very difficult questions dealing with religious freedom. 
Nor are they interested in going outside the text – they are only interested in whether the legislation is in accordance with the constitution. Policy considerations and social circumstances can therefore not play a role in the decisions of judges.

But the Realists seem to have shown that judges very definitely do "make law" when they interpret legislation.

The minority judgement of Sachs J in the Prince case tries for a different approach. Sachs had the following to say:

[157] In equal measure, because they are politically powerless and unable to secure their position by means of a legislative exemption, the Rastafari are compelled to litigate to invoke their constitutional rights. 
They experience life as a marginalised group seen to dress and behave strangely, living on the outer reaches rather than in the mainstream of public life. 
This Court has accepted that: 'to understand the ''other'' one must try, as far as is humanly possible, to place oneself in the position of the ''other''.'

One cannot imagine in South Africa today any legislative authority passing or sustaining laws which suppressed central beliefs and practices of Christianity, Islam, Hinduism and Judaism. 
These are well- organised religions, capable of mounting strong lobbies and in a position materially to affect the outcome of elections. 
They are not driven to seek constitutional protection from the Courts. A threat to the freedom of one would be seen as a threat to the freedom of all. 
The Rastafari, on the other hand, are not only in conflict with the public authorities, they are isolated from mainstream religious groups.

[170] In conclusion I wish to say that this case illustrates why the principle of reasonable accommodation is so important. 
The appellant has shown himself to be a person of principle, willing to sacrifice his career and material interests in pursuance of his beliefs. 
An inflexible application of the law that compels him to choose between his conscience and his career threatens to impoverish not only himself but all of South Africa and to dilute its burgeoning vision of an open democracy. 
Given our dictatorial past in which those in power sought incessantly to command the behaviour, beliefs and taste of all in society, it is no accident that the right to be different has emerged as one of the most treasured aspects of our new constitutional order.

It is clear that Sachs follows a different approach. Not only does he take the past into consideration, he also sees that politics might play a part in these decisions. That is why he mentions the fact that the Rastafarians do not have the political power to have their views heard in the political arena. They have to rely on the courts. Like the Realists, he tries to emphasise that judges should play a part in transforming society.

It's not really that simple, is it? The court in this case tried to find a balance between freedom of religion and the very real need to prohibit drug trafficking and drug abuse.
If they had allowed this exemption, it would have opened the floodgates for these evils.

That was of course the majority's opinion in this case, but that was not the point I was trying to make. It's not about what they decided in the end, but how they decided it. But you need to decide for yourself what you think about the case. 
For example, do you think the court was correct in this case in finding that enforcement of drug legislation is more important than the freedom of religion of the Rastafarians? Do you agree that the majority used a positivist approach? If you were the judge, how would you have decided this case?

In the case of Prince v President of the Law Society of the Cape and others 2002 2 SA 794 (CC) the minority and majority decisions used two different philosophical approaches.

Critically explain and discuss these two approaches.

But think back to the example about the Prince case. If the applicant had been a member of an established, orthodox and powerful church, do you really think the decision would have been the same? The Crits try to show that not only the application of the rules but the rules themselves represents the interests of the rich and powerful and not those of ordinary people. As such it is an ideology.

Realism:

For this question you need to first of all discuss the two kinds of realism. On the one hand you have radical legal realism with its emphasis on the political context and the role of power.
They wanted to do away with formalism and replace it with a contextual approach. On the other hand the progressive legal realists used a pragmatic approach to replace the formalism with the idea of law as a social science based on indeterminacy. Now use these separately to look at the SA context.
For example if you think of the Prince case (dealing with the Rastafarians) could it be argued that they had little or no political power and that is why they lost the case? If your answer to this is "yes" the radical realists might have a very important role to play.

We have seen that the social contractarians were rationalists and that the positivists were empiricists. Where would the Realists fit into this? Well, I think they are also empiricists and that they continue some of the most important work of the positivists 

question 3 

a brief explanation of Dworkin’s theory of interpretation; (10)

According to Dworkin, adjudication is not a scientific or functional process, but an interpretative process. As a modern thinker, Dworkin insists that this interpretive process can be conducted rationally and that the liberal ideal of a legal order that is neutral towards the individual concept of the ethical good can be achieved.

To summarise: Dworkin believes that, if a judge has to decide a case, he will first of all apply the rule that fits the facts. If more than one rule fits, the judge will look for the principle behind the rule that will provide the rule with weight. The principle can be found in the history and tradition of every legal system (in particular, precedents). The principle will indicate which rule best fits the current situation. It therefore gives value or weight to one rule or the other.

Therefore, constructive interpretation means reading the authoritative legal sources in a way which makes of them the best that they can be. This reading involves the judge's own understanding of law as a conscientious lawyer who appeals to legal principles when he or she interprets the relevant materials as honestly as he or she can. This can be illustrated in the following way:

Illustration

You can see that Dworkin attempted to create a theory of interpretation that remains true to theideals of rationality. His principles are not metaphysical speculation, but scientific facts (case law) that can be established through observation (by reading the cases). At the same time, he tries to get away from the rigid formalism by incorporating principles into his theory.

How the court has used this theory;

In the case of Case and another v Minister of Safety and Security and others 1996 3 SA 617 (CC) [23] and [46], Mokgoro J used Dworkin's arguments regarding pornography.

Dworkin argues that pornography is a form of political free speech because it influences our shared moral environment. As such it should not be regulated by the legislature but by "disgust, outrage, and ridicule of other people".

• Sachs J is particularly fond of Dworkin. In Walker v Pretoria City Council 1998 2 SA 363 (CC) [126] he quoted Dworkin to substantiate his argument that individual rights can sometimes be overridden by "an otherwise desirable social policy". He also uses Dworkin to explain the difference between the right to be treated as equals and the right to receive equal treatment in [128] of the same case. (This was not covered in our discussion, but is nevertheless interesting.)

• Sachs J once again used Dworkin's views in the case of National Coalition for Gay and Lesbian Equality v Minister of Justice and other 1999 1 SA 6 (CC) at [133]. In this case he argues that the idea of a community implies accepting all groups and not just the majority.

• Dworkin's analysis of the abortion issue in America was referred to in Christian Lawyers Association v Minister of Health 1998 4 SA 1113 (T) at 1125 by McCreath J. His definition of "policy" was used in Pinnacle Point Casino v Auret NO 1999 4 SA 763 (C) [14].

• In Bernstein v Bester 1996 2 SA 751 (CC) the court also used Dworkin to substantiate its argument that some invasion of freedom will be compatible with a democratic society. And in Soobramoney v Minister of Health, KwaZulu Natal 1998 1 SA 765 (CC) [55] Sachs J once again uses Dworkin's eloquence to explain the difficulty the court experienced with this case.

A critical analysis of the suitability of this theory for the SA context

The standard reaction to the use of Dworkin's theory in South Africa is positive. Most writers and lawyers like the idea that we can incorporate values into law without resorting to pre-modern metaphysics. 
But I am not convinced and I will tell you why:

In the first place you need to think about the idea of "tradition". Now this might work very well in a system like the English one, but does it do as well in South Africa? 
Remember that we do not only have one legal tradition (Roman-Dutch) but many traditions (African, English, religious). Which of these traditions would you choose to use to find principles in and why? And what happens if the principles are in conflict with one another?

In particular I would argue that the Roman-Dutch tradition in particular is not necessarily as great as Dworkin tries to make us think. This same tradition has been used to oppress black people and women and to justify slavery. Why would you think it's a good idea?

Finally I think we are at a point in our history where we are deliberately trying to change our tradition. We really do expect our judges to change the course of the river! Why then would we refer back to the old tradition?

But surely there is another side to this argument! 
Dworkin's theory provides a measure of certainty in the new constitutional dispensation. 
At least not everything is up for grabs and there is some stability. And we do have values in the Constitution that we need to deal with and Dworkin provides a way of doing so without reverting to politics.

Ah, but that is exactly the point, isn't it? 
Lawyers do not really like change and they don't like new thoughts and ideas, so they tend to like certainty and stability. 
But, as we will see in our discussion of Critical Legal Studies it might just be that law IS politics anyway.

The important thing here is that you need to be able to discuss the two sides to this argument and make up your own mind about what you think is the answer.
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INSTRUCTIONS:

1 Answer ALL the questions

2 Read the questions CAREFULLY before answering them

QUESTION 1

A group of people have settled on the planet Mars obviously there is no state or established legal system on an Uninhabited planet What method and approach could the settlers use to decide on the basis of their future legal system? [30]

QUESTION 2

The common good is a central feature of premodern philosophy, but it differs in particular cases

2 1 Critically discuss the common good as a feature of African legal philosophy (10)

2 2 If the Idea of the common good had been used In the case of President of the Republic of South Africa v Hugo 1997 4 SA 1 (CC), would the outcome of the case have changed? Discuss Critically (10) [20]

QUESTION 3

CLS uses deconstruction In their analyses of the law Write a critical essay In which you deal

With the follOWing aspects'

3 1 What is deconstruction? (15)

3 2 Give practical examples of these methods, focusing on South African contributions to this.

(15)

TOTAL: [80]

1 Give a definition of the following terms:

Plato’s idealism is a kind of metaphysics where reality consists of ideals and material objects ar only examples of this absolute ideal.

Realism is the view that objects exist independent of the consciousness of the person studying that object. In other words, what we see, hear and feel is objectively real, 

Plato – idealism – tree

Ideals – the ideal / ultimate tree against which you can measure all other trees,

Ideals are the hidden essence of things, this is called essentialism

Essentialism – the viewpoint that objects or ideas have an innate, unchanging core of meaning, for eg. Justice means the same thing it did twenty years ago

Idealism – is a kind of metaphysics where reality consists of ideals and material objects are only examples of this ideal

Ideals form natural law – therefore human laws should be measured against ideal of justice, which is a universal, unchanging and absolute standard.

	Plato
	Aristotle

	Idealism
	Realism

	Senses not always reliable 
	Cold trust what we hear and feel

	
	Believed all things have a natural purpose / telos

	Both Essentialists
	

	Believe that things have unchanging essential meaning
	

	
	Everything moving towards its natural goal, matter and form, acorn and oak tree

	
	


Aquinas

Believed that a divine god – created universe- hierarchy – God down to lowest being – believed natural purpose of man to be a social and political being – the state, therefore acc to him is part of God’s design for the world

Hobbes and Locke

Both used state of nature as part of departure 

But Hobbes – state of war

Locke – mutual co-operation – human rights are invaluable and to be respected by all

1.1 Metaphysics

1.2 Formalism

1.3 Legal positivism

1.4 Pragmatism

1.5 Legal modernism [5]

2 Explain the differences between the following concepts

2.1 Legal modernism and legal postmodernism

2.2 Plato’s idealism and Aristotle’s realism

2.3 Primary rules and secondary rules (Hart)

2.4 Essentialism and non-essentialism in feminist theory

2.5 Empiricism and rationalism [10]

3 Give four (4) characteristics of the African approach to law and legal conflicts. [4]

4 According to Hart there are four (4) important differences between ethical rules and legal rules. List these differences. [4]

5 List and briefly explain the three (3) theses of legal positivism. [6]

6 Give Rawls’ three principles of justice. [3]

7 List and briefly explain the three debates between liberalists and communitarians. [6]

8.
Write an essay on the topic as set out below. Make sure that you discuss every aspect of the problem as set out. Your answer should not exceed 4 written or 3 typed pages.

"By making her sexual services available for hire to strangers in the marketplace, the sex worker empties the sex act of much of its private and intimate character. She is not nurturing relationships or taking life-affirming decisions about birth, marriage or family; she is making money.” (O’Regan and Sachs JJ in S v Jordan and others (Sex Workers Education and Advocacy Task Force and others as amici curiae) 2002 (6) SA 642 (CC).)

Situate this quote within feminist jurisprudence, and then discuss this quote critically using your knowledge of the various views within feminist jurisprudence. [30]

10.
Explain how relational (relationship-orientated) feminism continues and

develops the anti-formalism of the American realists and the antiindividualism

of the communitarians. In answering this question, one should first identify the key elements. They are:

relational feminism;

anti-formalism (Realists); and

anti-individualism (communitarians).

You need to deal with each of these aspects separately and then explain the connections between them. To do this, it is necessary first of all to explain briefly what each of them entail. Therefore you should first of all explain what relational feminism is. Below you will find an example of how such an answer could start out. Read through this and then complete the first part of the answer.

Relational feminism is the most prominent of the second-phase feminism. All feminisms are concerned with the idea of equality between men and women. Second phase feminism emphasised the idea that men and women are basically different. It is based on Carol Gilligan's idea of a different female voice and her contrast between a female ethic of care and a male ethic of justice. (Explain what these two terms mean.) In legal theory this has an impact on the way in which equality is understood. (Now complete this part on relational feminism by using Tutorial Letter 501, section 5.4.2 (a).)

In the second place you must now explain what the anti-formalism of the American realists mean. To do this, you need not explain everything about the Realists – concentrate on their anti-formalism. An answer to this part of the question might start out something like the following.

The Realists challenged the mainstream legal doctrines of modernism, and particularly the formalism inherent in this way of thinking. They attacked the positivist idea of law as rules or commands of the legislature and the idea that concepts have fixed or essential meanings. Legal formalists accepted the idea of law as a coherent, logical and unchanging body of rules or principles that must be applied objectively by a judge. For the Realists, this view of law was simply a way of disguising the judges' conservative values and preference for free-market economy. (Now complete this part on the Realists by using Tutorial Letter 501, section 3.4.3 (c).) It is important to note that you cannot answer this question without knowledge of what positivism and formalism is all about. If you do not know what the Realists are reacting against, you will not understand their reactions. The third aspect of this question deals with the anti-individualism of the communitarians. Once again you need not discuss communitarianism in detail. Concentrate on their opposition to individualism. You will also see, as with the previous two aspects, that you cannot discuss the communitarian approach without knowing what liberalism is all about. Communitarianism represents a reaction to liberalism on three fronts. The agency debate within the communitarian approach deals with the nature of human  beings. Specifically the question is whether human beings are basically independent individuals or members of a community. Communitarians reject the idea that human beings are autonomous and insist that humans are shaped by the community in which they live. In turn they also shape the community. (Now complete this part by using Tutorial Letter 501, section 5.4.3 (a).) Once you get to this point, you have only completed half of the answer. The very important second part must deal with the connection(s) between these three post-modern approaches. After you have completed the first part, try to think what the connections might be. Write

that down and then read through the example that is given below.

In a formalist approach, the only thing that matters is the actual legal rule, which must be applied objectively, regardless of the outcome. The Realists showed that this is a fiction and that it served to promote liberalist ideas and concerns. Without this critique the idea of relational feminism would have been impossible. Relational feminists point out that the ethic of justice is based on individualism and abstract rules – it is, in other words, formalistic. Once the formalist basis of law had been brought into question, however, a different view of law could be introduced, namely the ethic of care. In this sense relational feminism is a continuation of the attack on formalism. Liberalism is based on a view of humans as essentially individualistic. Both relational feminism and communitarianism represent a rejection of individualism. Both focus on relationships and on community as the source of values. In this regard there is a strong connection between the African communitarian approach and African feminism.

Now go back to you own view on the connections. Make sure that you understand the essence of what was discussed here. Remember to concentrate on and answer the question – do not write down anything that comes into your head. Structure your answer around what was really asked.

EXAMPLE TWO:

As a second example we use a question from a previous examination paper.

You should start by analysing the question. The question is:

Can the principle of social justice contained in section 27 of the

Constitution (state support for the poor) be defended by using John

Rawls’ theory of justice?

Clearly the question is an open one to which the answer can be either “yes” or “no”. You must think about this problem and decide which approach to defend. Make your choice clear in the introduction. You may even briefly indicate why you chose this approach.

For example: In this essay I defend the viewpoint that Rawls’ theory of justice can NOT be used to prove the rationality of section 27. It is true that Rawls originally stated that his theory proved the rationality of progressive taxation and help to the poor. Since then this statement has been unmasked as empty liberal rhetoric by liberalists, feminists and communitarians.

Both you and your readers now have a rough idea of the way in which your argument will proceed. The next step is to make the connection between Rawls’ theory of justice and section 27 clear. You can do this by explaining the three principles of justice that Rawls advocates en then by indicating that section 27 is nothing more than a concretisation of the difference principle: it gives the poor an enforceable human right to ensure that they can be

advantaged by the unequal distribution of wealth in society (as required by the difference principle). Now formulate Rawls’ three principles of justice as precisely as possible (you must use Tutorial Letter 501, section 4.4.2 for this).

When formulated in this way, the question is then simply whether Rawls’ difference principle can be rationally justified? Your next step would then be to explain why Rawls (originally) claimed that he had formulated a rational theory of justice that universally applied to all political societies? In this part of the essay you must focus on Rawls’ social contract theory.

Focus on the equitable way in which this contract was negotiated for and decided on. Ensure that you clearly indicate why Rawls claimed that the terms of the social contract he espoused (his principles of justice) were the only ones a rational individual would agree to (in other words that a rational individual would only become a member of this society if the difference

principle were accepted). Now summarise Rawls’ theory of justice as the outcome of an equitable decision-making process in your own words.

Your last step would be to give your own view on the success of his attempt to justify the difference principle as a rational principle. You can do this in the conclusion. If you believe that he was successful, then indicate that. If you believe that he was not successful (as did the person who began writing this essay) then indicate that this is your opinion. To support the rationality of section 27 you might indicate the analogy between Rawls’ original position and Codesa (during which the majority of important political parties

negotiated a new constitution or social contract for South Africa). Although they all new who were white and who were black, who were rich or poor, who were trained for the labour market and who were not, all the parties, both perpetrators and victims of apartheid, were only conscious of the bad or the good (if that is possible) of apartheid. Neither the supporters nor the detractors of democracy had any idea of what it would be like to live in a democratic society. The decision to include section 27 in the Constitution was based on the mutual recognition of the necessity to ensure minimum circumstances to make the daily lives of those who were the worst off bearable. The future state will have the duty to give social assistance to the poor and untalented citizens of South Africa (to the detriment of the rich

and talented). Now formulate your own defence of Rawls’ theory of justice from the perspective of a late modern social contract (if that is the perspective that you want to defend).

Should you wish to criticise the view that section 27 contains a rational principle of justice, you can briefly refer to the criticism of liberals, feminists and communitarians against Rawls.

For example: Nozick rejects Rawls’ approach to the division of wealth in society because it ignores the history of wealth. Nozick believes that the state does not have a moral justification to tax the rich to help the poor simply because they are rich. For him taxation is nothing more than forced labour because it happens without consent. According to Nozick only those people who did not acquire their wealth justly and equitably could be taxed for this

purpose. Those who acquired their wealth fairly should be left alone to help the poor voluntarily.

In South Africa Nozick’s principle would require critical investigation of the accusation that white people obtained their land and other assets through colonialism, the fact that during apartheid many black people were removed from their land and that land was then give to whites, that schools for whites received more state subsidy and personnel than schools for other races, that people of different racial groups received different salaries and that the most

influential posts were reserved for certain groups. If it should be found that current claims to wealth did not come into being fairly, Nozick’s theory would require that these wealthy people should be taxed to provide social assistance to poor people. The rich and talented black people, who mostly did not acquire their wealth unfairly, can according to Nozick’s theory not be taxed to bring about a redistribution of wealth. Now formulate your own answer from an early modern liberal point of view or from a post-modern feminist or

communitarian point of view.

Briefly explain the differences between the following concepts or ideas:

1.1 Plato’s idealism and Aristotle’s realism (2)

1.2 Legal and ethical rules according to Hart (2)

1.3 Radical and progressive realism (2)

1.4 Conventionalism and pragmatism according to Dworkin (2)

Question 2

According to Hart there are three kinds of secondary rules. List these rules and

give concrete examples of each of these kinds of rules from South African law.(6)

Question 3

List and briefly explain the similarities and differences between early modern

and late modern legal thinking. (6)

Question 4

Postmodern communitarianism apparently revive traditional ideas about the

community, individual and morality. Write a brief essay (1-1,5 pages) in which

you discuss the similarities and differences between premodern thinking and

postmodern communitarianism. (10)

TOTAL: [30]

Question 1

Study the following quotation and then answer the question below:

By making her sexual services available for hire to strangers in the marketplace,

the sex worker empties the sex act of much of its private and intimate character.

She is not nurturing relationships or taking life-affirming decisions about birth,

marriage or family; she is making money. Although counsel for the appellants was

undoubtedly correct in pointing out that this does not strip her of her right to be

treated with dignity as a human being and to have respect shown to her as a

8

person, it does place her far away from the inner sanctum of protected privacy

rights. We accordingly conclude that her expectations of privacy are relatively

attenuated. Although the commercial value of her trade does not eliminate her

claims to privacy, it does reduce them in great degree. (S v Jordan and Others

(Sex Workers Education and Advocacy Task Force and Others as Amici Curiae)

2002 (6) SA 642 (CC).)

Write a brief essay (2 pages) in which you compare the philosophical approach used in the

minority and majority decisions in this case based on the following scheme:

1.1 The philosophical approach in the minority decision. (10)

1.2 The philosophical approach in the minority decision. (10)

1.3 The approach that you think is/was the correct one. (10)

TOTAL: [30]

ASSIGNMENT 01 - SECOND SEMESTER ONLY

Question 1

Briefly explain the differences between the following concepts or ideas:

1.1 The state of nature according to Locke and Hobbes (2)

1.2 Empiricism and rationalism in modern thinking. (2)

1.3 Legal positivism and authoritarianism. (2)

1.4 Formalism and realism. (2)

Question 2

List and briefly ex plain the three ways in which the law, according to Mary Joe

Frug, encodes the female body with meaning. (6)

Question 3

Progressive realists had a specific programme in mind to change the way in

which things are traditionally done. Give a schematic explanation of this

programme and briefly explain what it means. (6)
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Question 4

Critical Legal Studies (CLS) is sometimes seen as a continuation of the Realism

of late modern philosophy. Write a brief essay (1-1,5 pages) in which you

discuss whether this statement can be justified. You must refer to similarities

and differences between CLS and American Realism . (10) TOTAL: [30]

Question 1

Dworkin criticises the traditional approach to legal interpretation and suggests

an alternative approach. Write a brief essay (2 pages) in which you explain his

approach as well as the relevance of this for South Africa. You must address

the following aspects in your answer:

1.1 Dworkin’s criticism of conventionalism and pragmatism. (10)

1.2 Dworkin’s alternative. (10)

1.3 Whether Dworkin’s approach is applicable or acceptable in the South

African constitutional context. (10)

TOTA L: [30]
Write a critical essay in which you discuss the question of whether Traditional African

philosophy can be regarded as philosophy at all. Your answer should be about a page to a

page and a half.

ASSIGNMENT 1: SECOND SEMESTER ONLY

Read through study unit 1 in your study guide. Now find a different definition for legal

philosophy (NOT any of the ones in the study guide) and give the full reference of where you

found the definition. Then write a brief commentary (on or two paragraphs) on whether the

definition you found is better than the ones supplied in the study unit. Give reasons for your

answer.

ASSIGNMENT 2: SECOND SEMESTER ONLY

It is sometimes argued that natural law is a defining characteristic of pre-modern legal

thinking. Write a critical essay in which you discuss the question of whether that concept

can be found in Traditional African philosophy.

It is stated that natural law is a basic idea in pre-modern legal philosophy. However, this concept is not found explicitly in African legal philosophy. Write an essay in which you discuss whether ubuntu can be seen as the African equivalent of this idea. (10)

Natural law is the idea that there is a real, pre-political set of rules (existed before the formation of human societies) that provide the yardstick against which human laws can be measured. Natural law is a metaphysical concept, cannot be touched, seen, measured or proved.

Pre modern legal philosophers are concerned about the good of the community as a whole, as opposed to the particular interests of the individual. Pre modern thinking also relies heavily on metaphysical or religious beliefs about the world, hence the belief in natural law.

In pre modern legal thinking it is assumed that there is a natural or natural harmony that applies to social life and the law. This meant that laws were often regarded as being beyond criticism; the laws are part of the natural order

Also the belief in the common good also played a role, seeing the community as more important than the individual. 

The metaphysical assumptions about reality led to the development of the theory of natural law – a separate set of laws exists metaphysically and this provides the yardstick for positive human laws.

African philosophy 

Three African approaches to philosophy

Ethnophilosophy describes communal thought and collective thought which are orally transferred. It is not a body of logical thoughts of individuals. It relies on metaphysical assumptions and traditional African wisdom and tends to combine philosophy, mysticism and religion while reason and critical analysis take a back seat.

Much like pre modern legal philosophers this approach is concerned about the good of the community as a whole, as opposed to the particular interests of the individual, also combining metaphysics and religion.

Sage philosophy is concerned with the thoughts of individuals who are concerned with the fundamental ethical issues of their society and who have the ability to offer insightful solutions to some of these issues. This kind of philosophy represents a cultures’s world view

Nationalistic-ideological philosophy attempts to produce a unique political theory based on traditional African socialism. According to this view African philosophers have a political role to play.

A striking feature of African philosophy is its emphasis on the common good. It considers conflicts among members of a political community as destructive, and these conflicts therefore have to be settled. This is the same view of pre modern legal thinking as in African philosophy the community is always regarded as more important as the individual with emphasis on the group rather than on the individuals autonomy.

Ubuntu:

A core element of African philosophy is the concept of ‘ubuntu’ which means humaneness, humanity, morality and compassion. It stresses conciliation, harmony through social relations within the group, duties towards others, communication and group solidarity as opposed to individual interests.

It means inter alia humanity, humaneness, morality and compassion. It stresses conciliation, harmony through social relations within the group, self-fulfilment through taking part in the collective whole, duties towards others, caring, warmth, empathy, respect for older people who have more knowledge of life than younger ones, and communication, and it emphasises group solidarity as opposed to individual interests. It condemns dog-eats-dog competition and adversarial relations. Instead of confrontation, it seeks cooperation. In the case of S v Makwanyane and another 1995 3 SA 391 (CC) par 308 Judge Mokgoro described ubuntu in the following way:

“Generally, ubuntu translates as 'humaneness'. In its most fundamental sense it translates as personhood and 'morality'. Metaphorically, it expresses itself in umuntu ngumuntu ngabantu, describing the significance of group solidarity on survival issues so central to the survival of communities. While it envelops the key values of group solidarity, compassion, respect, human dignity, conformity to basic norms and collective unity, in its fundamental sense it denotes humanity and morality.
 Its spirit emphasises respect for human dignity, marking a shift from confrontation to conciliation. In South Africa ubuntu has become a notion with particular resonance in the building of a democracy. It is part of our rainbow heritage, though it might have operated and still operates differently in diverse community settings.
 In the Western cultural heritage, respect and the value for life, manifested in the all-embracing concepts of 'humanity' and 'menswaardigheid', are also highly priced. It is values like these that s 35 requires to be promoted. They give meaning and texture to the principles of a society based on freedom and equality.”
Ubuntu can perhaps be regarded as an expression of an African world view which stresses the universal brotherhood of Africans. In contrast to Descartes' idea ("I think, therefore I am") ubuntusays: "I am, because we are" or "I am, because you are" or "a human being is a human beingbecause of other human beings". Of course this is strongly connected to communitarianism. The community defines the person, and the individual is subject to the social group, for example thestate and nation.

There are a number of criticisms that have been raised about the usefulness of the concept of ubuntu especially as a legal concept. The problem is to decide whether the principle will prevail when the interests or the wishes of the individual and the community as a whole are in conflict. It is also pointed out that it is a vague term regarding community morality and that it leads to conflicting interpretations in court cases, especially in S v Makwanyane 1995 6 BCLR 665 (CC).

One can also argue that there is an interesting connection between the African idea of ubuntu and the Christian concept of "love your neighbour as you love yourself". Sadly, as noble as both ideas are, our currently violent society is not showing much of this in our day-today living as a community.
Much like pre modern legal philosophers this approach is concerned about the good of the community as a whole, as opposed to the particular interests of the individual, also combining metaphysics and religion.

We can now turn our attention to a few model questions.  Please take note of the mark allocation.

Question 1:  NATURAL LAW THINKING CAN TAKE BOTH A CLASSICAL AND A MODERN FORM.  EXPLAIN WHAT IS MEANT BY CLASSICAL NATURAL LAW BY REFERRING TO SPECIFIC PHILOSOPHERS
(10)

Notes:  For this question you obviously first need to explain what natural law thinking is in general (remember the definition?).  Then you explain the difference between classical and modern natural law and then you explain how the different philosophers you have studied see natural law (similarities and differences).
Question 2:  POSITIVISM IS STILL THE MAIN PHILOSOPHY OF SOUTH AFRICAN COURTS.  DISCUSS THIS STATEMENT CRITICALLY
(10)
Notes:  Here you will start with a brief explanation of what positivism is.  Then you look at the various viewpoints of whether it still is the main philosophy in South Africa and then say which viewpoint is the best, giving reasons of course.  (This question requires you to think for yourself as little bit ….)

Question 3:  BRIEFLY COMMENT ON THE ROLE OF THE JUDGE IN AMERICAN REALISM
(10)
Notes:  Once again you will start with a definition of Realism and then look at the various ways in which the Realists regarded the role of the judge.  Nothing more – don't look at the rest of the philosophy.

Question 4:  DWORKIN CALLS HIS THEORY OF INTERPRETATION “LAW AS INTEGRITY”.  EXPLAIN WHAT DWORKIN MEANS BY THIS TERM.
(10)
Notes:  This question is quite clearly based on the scheme/graphic we supplied earlier.  You must explain that scheme and not reproduce it.  Note that we do not ask an opinion on this.

Question 5:  FEMINIST THEORIES DIFFER QUITE RADICALLY IN THEIR APPROACH.  BRIEFLY EXPLAIN THE VARIOUS APPROACHES TO LAW.
(10)
Notes:  Once again this is a purely descriptive question.  Explain what feminism is, what the various kinds of feminisms stand for and what the similarities and differences are.  For this you can use the sameness/difference, modern/postmodern or any other model.

Question 6:  CLS IS OFTEN REGARDED AS NEGATIVE BECAUSE IT DOES NOT GIVE SOLUTIONS.  EXPLAIN THE CLS POSITION REGARDING THIS AND WHAT YOUR OWN OPINION IS.
(10)
Notes:  By now you should know what to do: explain CLS, explain why they do not give solutions, explain the difference of opinion about this and give your own opinion – with reasons, of course.

Question 7:  IT HAS BEEN ARGUED THAT AFRICAN LEGAL THINKING IS A FORM OF NATURAL LAW.  DISCUSS THIS STATEMENT CRITICALLY.
(10)

Notes:  Many of you do not agree with me on this!  (See the discussion forum.)  Start this question by explaining both natural law and African legal thinking briefly and then tell me if you agree with me or not.  And no, you will not be punished for disagreeing.

Question 8:  IT IS OFTEN ARGUED THAT MORALITY SHOULD DETERMINE THE CONTENT OF LAW.  WRITE AN ESSAY IN WHICH YOU DISCUSS THE VARIOUS APPROACHES TO THIS QUESTION AND INDICATE WHICH APPROACH YOU FIND MOST CONVINCING.  GIVE REASONS FOR YOUR ANSWER.  
(30)

Notes:  As I said in the class, you have wide discretion in how you answer this question.  As long as you somehow explain the whole law/morality relationship so that we can see you understand the essence thereof.

Question 9:  POSTMODERN THEORIES OF LAW ARE BOTH A CONTINUATION AND A REJECTION OF MODERNISM.  CRITICALLY DISCUSS THIS STATEMENT WITH REFERENCE TO YOUR OWN VIEW OF THE MERITS OF A POSTMODERN APPROACH.  
(30)

Notes:  The same comment should be made regarding this question as the one above.

ADDITIONAL QUESTIONS

Below you will find a number of extra questions.  I do not give feedback on them because I think by now you will get the drift of where we're going with this.

10 MARK QUESTIONS

1. Some argue that modern natural law is not really natural law at all.  Discuss this statement and indicate whether you agree or not.

2. John Finnis gives a contemporary version of natural law.  Is this view of natural law substantially different from those of the classical natural lawyers, specifically Aquinas?

3. Legal positivism consists of three themes or theses.  List these themes and briefly explain what each means.

4. Why do the legal positivists insists on a strict separation of law and morality and what are the implications of this separation?

5. Briefly discuss the role of principles as opposed to policy in Dworkin's theory.

6. Dworkin's theory is sometimes seen as a "third way" between natural law and positivism.  Explain why this viewpoint is held and whether you agree with it.

7. Explain why and how the Realists rejected formalism.

8. What role does the social sciences play in American Realism?

9. Explain the differences and similarities between liberal and radical feminism.

10. There are many different feminist theories.  Explain which one(s) you think is most appropriate to South African circumstances and give reasons for your answer.

11. Briefly discuss the role of CLS thinking in contemporary South African law.

12. Critically discuss the concept of ubuntu in South African legal thinking.

30 MARK QUESTIONS

1. Discuss how African jurisprudence differs from traditional Western legal thinking regarding justice, the family and property rights.

2. Is it possible to have a natural law approach without basing it on some form of religious thinking?  Discuss critically.

3. Write an essay in which you compare Realist and Positivist thinking.  You must give both similarities and differences.

4. CLS and postmodern feminism share some points of departure.  Write an essay in which you discuss the relationship between these two theories.
I hope that by now you get the idea of what we expect in the exams.  If you have further questions, please do not hesitate to contact us.

Goodbye and good luck.
Professors Kroeze and Slabbert.

PREPARATION FOR THE EXAMS
one of the things that students find most confusing is knowing what the lecturer expects.  Here are 5 basic rules to guide you in what we expect.

· We don't expect excruciating detail.  This is not like one of your private law papers where you have to know what the colour of the plaintiff's tie was.  We want you to be able to see the big picture, to see the essence of a certain approach or philosophy.

· On the other hand, don't waffle.  By that we mean that you do need to actually know what a philosopher said or thought and not what you think he should have thought.  You do need to know the basics.

· You need to be able to argue about the various philosophies.  By that we don't mean that you must have your own, personal philosophy about every little thing.  In most cases we give you the pro's and the con's and all we expect from you is to be able to give the various arguments and, sometimes, to choose between them.

· Similarities and differences between theories are important.  It shows that you understand the relationships between ideas.  Mostly these are not given in your textbook, so you need to think about them and figure them out.

· Don't leave anything out when you are studying.  The paper is structured in such a way that, if you leave something out it will cost you.  Don't say you haven't been warned.

After marking your assignments we can now also give you a few rules about typical mistakes which you should avoid at all costs.

· Don't become emotional about the question at hand.  Remember that philosophy is still a science – you need to be rational and to the point in your answers.

· Don't write everything you know.  If you don’t know the answer, writing something else is not going to help.  We don’t give marks for effort, only for correct answers.  Analyse the question, make sure you know what is being asked and then answer only that.

· Your own viewpoint will form a fairly small part of the marks.  Remember that your own viewpoint cannot be right or wrong, but it can be well argued or badly argued.  When we ask what you think, you have to give both sides of the argument (by other people) and then choose one over the other and tell us why.  Once again, don’t be emotional.  

When you write the exam, you will notice that there are two kinds of exam papers.  One is for students who write a supplementary or aegrotat exam and one is for students who don't.  Make sure you answer the correct paper.  If you do not, your answers may not be marked.

