NOTES: SATELLITE CLASS
Usually we divide legal philosophies into three groups, but first a note of caution: remember that these groups do NOT refer to periods in the history of philosophy.  They refer to types or kinds of philosophies and ALL these kinds of philosophies are found in contemporary legal thinking.  

[image: image1]
Now let's see how the various philosophies you have studied fit into this scheme.
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Please note right from the start that premodern is not a value judgement – it is merely a description.
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These are the philosophies that underlie most of what you have studied as law students and should therefore be very familiar to you.
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In the postmodern group you have studied Critical Legal Studies.  This is the kind of philosophy that should be familiar to you if you watch MTV.  

Feminism falls into both the modern and the postmodern group.  
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So, if we put all of this together, the whole of legal philosophy can be summarised in the following way. 
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Try to keep this in mind throughout as you study the various philosophies to ensure that you see the wood and not only the trees!  

Let us now move on to premodern legal thinking.  The one thing that is most characteristic of premodern thinking is the idea of NATURAL LAW.  Most of you had extraordinary difficulty in defining natural law, mostly because you made this more difficult than it really is.  So let us start with a definition of natural law:
Natural law is the idea that there is a real, pre-political set of rules that provide the yardstick against which human laws can be measured.
What this means is that natural law thinkers think there is a set of rules, almost like an unwritten constitution, that doesn't form part of the physical world but which tells you which laws are good and which are not.  This super-constitution therefore acts like a guideline and a constraint on legislation – it tells both legislatures and judges what justice should be.

In addition, this set of rules comes from something "higher" or "better" than humans or ordinary human nature.  And this "something" differs for the various kinds of natural law thinkers.
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In the case of modern natural law, the natural law comes from human rationality.  
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In case you think this only applies to Western thinking, the same kind of argument applies to traditional African jurisprudence.
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In this case the idea that is equivalent to natural law is the concept of ubuntu.  

At this point there are two things you might like to think about:

· How do you know the content of the rules that make up natural law?  

· And what do you do if not everyone agrees about what natural law requires?  
Let us now turn to modern legal philosophies.  Basically it deals with:
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Natural law thinkers typically say that the law as it is (what we call positive law) is determined by the law as it ought to be (what they call natural law).  Modern legal philosophers, on the other hand, only concentrate on the law as it is.  The characteristics of modern legal theory is:
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In this course you have studied 4 modern philosophies.  They all share the general characteristics of modern thinking (scientific and individualist) but they also differ from one another.  One of the most important things you need to do is to identify those similarities and differences.  
1.
Legal positivism deals with three main ideas or themes:
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The important thing to remember here is that legal positivism is never just one of these things.  A theory that merely emphasises the epistemological theme is not positivism – at most it is authoritarianism.  That is why I argue that it is wrong to blame positivism for the decisions of apartheid courts in South Africa, as John Dugard does.  
2.
The interesting thing about the American Realists is that they react to positivism and yet also continue the work of the positivists.  I urge you to study the very helpful summary of Realism in tutorial letter 201, which you should have received by now.  The purpose of the Realists was to make law (and court decisions in particular) more scientific.  They did this in two ways:
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One of the problems for the Realists was that their studies show that judges often decide cases based not on the facts or the law but based on personal preference or prejudice.  The problem with this is: What is to stop a judge from deciding a case based on what he or she had for breakfast?  It is this problem that Ronald Dworkin tried to solve.
3.
Dworkin says that when a judge decides a case, he is like a person who stands in the middle of a river – he cannot alter the course of the river merely by standing in it.  The river flows between its banks and, in the case of law, the banks are the tradition of that legal system.  So, in the end, it is the tradition of the legal system that stops judges from deciding cases in a subjective way.  This is what Dworkin calls "law as integrity".


[image: image14]
In this way, says Dworkin, you can avoid courts deciding cases based on policy.  Policy, for Dworkin, is something that the legislature and government is concerned about.  Courts, on the other hand, only deal with principle and this can be found in the tradition of the legal system within which the judge works.

You need to ask serious questions about Dworkin's theory, such as the following:

· In the South African context, what tradition are we talking about?  Roman-Dutch, English, African?  And why choose one tradition over the others?

· And isn't it true we are trying to move away from one tradition (apartheid) to another tradition (constitutionalism)?  If so, why would we continue to refer back to a tradition we no longer want?

4.
Modern feminism
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These are modern theories because they also attempt scientific and individualist theories about men and women.  They are all versions of what we call the sameness-difference debate.  The liberals and Marxists all argue that men and women are essentially the same, while the radical and relationalists think that men and women are essentially different from one another.  
In general, postmodern legal theories have the following characteristics.
· In the first place it is a movement away from interpretation based on universal truths, essentialism, or "grand narratives".  Typically Dworkin's theory will be regarded as a grand narrative – in other words a single theory that claims to know the truth at all times and in all circumstances.
· It questions the modernist belief that rational thinking will ensure justice and emphasises relativism instead.  In other words, all truth is relative and nothing remains true for all cultures and at all times.

· Accordingly, postmodernism stresses contingency (change) rather than broad categories and principles.  Cultural meaning cannot, accordingly, be transferred unchanged from one historical period to the next and existing paradigms are never constant.

· It rejects the typical modern either/or thinking.  They refuse to accept that judgements are either subjective or objective – sometimes they are neither or both.

CLS has two major areas of criticism (or what we call critique) regarding the law.
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The internal critique is focused on pointing out internal contradictions in the law.  An example of this would be the contradiction between freedom of religion and legislation regarding drug abuse as in the Prince case.  (Explain?)  The external critique focuses on contradictions in the theories that underlie the legal system.  A good example of this is the conflict between the individual and the community that is typical of modern thinking.

The postmodern feminists try to do much the same thing as other postmodern theories.  They show that the sameness/difference debate is nonsense.  Men and women are often the same, but very often they also differ.  More to the point, sometimes women also differ from one another!  
This is the end of the summary of your study material.  We want to emphasise two things here:
· This summary in no way replaces your textbook!  You still need to do the hard work of working through and studying the detail.

· You should NEVER use the graphics in the summary above in the examinations!  They are intended as study aids only.
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