Pre-Modern Legal Philosophies

What is the meaning of natural law?
· The idea that there is a real, pre-political set of rules that provide the yardstick against which human laws can be measured
· Natural law is a metaphysical concept (not something physical)
· Cannot be touched, seen or measured

What is the meaning of the common good?
· Here the assumption is that the community is more important than the individual
· Terms such as “human rights” are inappropriate for this type of thinking
· Idea of individual rights being in conflict with the interests of the group is unthinkable

What is the meaning metaphysics?
· Metaphysical assumptions led to the development of the theory of natural law
· Metaphysical ideas include beliefs in ghosts, devils and Gods
· Ideas of reality beyond the physical meant a separate set of laws exist metaphysically

What is the meaning of natural order?
· There is a natural order or natural harmony that applies to social life and the law
· In legal thinking, the hierarchical structure of these societies were never questioned and were justified (Nazi’s, Apartheid) 
· This meant that laws were often regarded as being beyond criticism
· If your laws are from natural order and your order comes from God, then criticism of laws is indirect criticism of God

 The Greek philosophers
Plato
· Ideas on law and nature of justice are linked to his theory of knowledge
· He wanted to understand how we tell what is true and what is false
· His famous story of the cave: Imagine a group of prisoners tied up in a cave in a way that they can only look at the wall in front of them
· Behind them a fire is burning
· Between them and the fire things are moving fast creating shadows on the walls
· Therefore prisoners only see the shadows, they do not see the “real things”
· Everything we see are the shadows of real things (ideas/ideologies) 
· He thought our senses were not always reliable (sometimes we think something happened, but was just a dream)
· He believed we could not trust our subjective senses - sight, smell and touch


· According to him, political power should be exclusive to philosophers because only they know the eternal idea of good
· Important for everyone to have a specific role in the state
· You were either a philosopher-king, a warrior or a worker
· If you were born a worker, you never became anything else, your role in society and within the state was set down for eternity
· This is because your station in life was determined by the natural order and no one could argue with that
· Was even worse for women: expected to bare children and obey
· His ideas of predetermined rules and laws meant change and transformation was not possible
· He equated change with chaos and decay
· He thought that there had to be something that never changes
· This is the reason of Eternal Forms in Plato’s theory- in the metaphysical world of forms nothing ever changes
· Tried to give us a fixed, unchanging set of rules by which we can measure whether a specific law is a good law or not (this gave a sense of certainty in the world)
· Plato’s theory of the ideals can be seen in the hierarchical nature of his ideal city


· Essentialism: the viewpoint that objects or ideas have an innate, unchanging core of meaning
· For example, “justice” means exactly the same in 21st century Africa as it did in Greece more than 2 thousand years ago
· Evident Plato developed a natural law theory in which ideals form the natural law
· This form of natural law is known as idealism
· What is idealism? The idea that human laws should be measured against ideals of justice (which is universal and absolute standard)

[bookmark: _GoBack]Aristotle
· He was also trying to find answers to the nature of reality and how do we know
· Plato’s theory characterised by idealism whereas Aristotle’s thinking can be called Realism
· Aristotle was a different type of metaphysical thinker
· He believed we could trust our senses because all things have a natural purpose that it is striving towards 
· Because of this natural purpose, everything is always moving towards its natural goal (it’s form)
· Form provides the potential of a thing while matter is the actuality of the thing
· Realism: what we see, hear or feel is objectively real
· He was an essentialist (things have an essential, unchanging meaning)


· In the case of law, justice is used to transform laws into a real purpose to achieve justice (this is the form)
· Natural justice is universal and unchanging while conventional justice is based on agreement and can be changed
· According to Aristotle, there are 2 types of conventional justice:
1) DISTRIBUTIVE JUSTICE  means those who are equal should be treated equally and those who are not equal should be treated unequally (this justice is used when distributing wealth and honour)
2) CORRECTIVE JUSTICE is used by the courts to correct an imbalance that has occurred eg: breach of contract
· Evident forms play the same role in Aristotle’s thinking like ideals in Plato’s theory
· His idea of state, law and politics was tied to his metaphysical belief that the essential purpose for human beings is to cultivate the virtues needed to live a good ethical life
· He said that people become a state not merely to ensure survival, but to make a good life possible
· He reserved this good life for male Greeks only
· Man is a citizen who first and foremost participates in the affairs of the community
· Moral education of citizens was important
· The state is a natural phenomenon (natural for family to grow into a state)
· The life of participating in public affairs is the highest life attainable for males
· He says the state as a community differs to other communities (hierarchical order)

Medieval philosophy-Aquinas
· He was the most important philosopher of the medieval period
· He took Aristotle’s ideas and combined them with traditional Christian ideas about the law and society
· He believed that a divine God created the universe and everything in it, including human beings
· God’s will gave everything in his creation a prescribed place or purpose
· All the parts of the creation work together towards a single harmony and glorification of God
· Every human is part of a household, which is in turn part of a community of human beings
· The community of human beings is part of the whole community of the universe that is governed by divine reason
· God rules the universe, he ensures harmony by means of eternal law
· Aquinas argued that the natural purpose of man is to be a political animal (take part in social and political life)
· Therefore some kind of political organisation is natural to him
· The state is part of God’s design for the world
· In this organisation, there is also a hierarchical order that is as natural as the laws of nature
· He further developed the idea of natural law
· He agreed with Aristotle about the idea that the highest good is God (the reason that everything exists)
· There is a universal law that flows from God’s reason but man cannot know this universal law (therefore God created the eternal law which rules everything)


· Highly unlikely that most of the people in this society would ever have encountered people with a different skin colour, language or culture
· Thereby ensuring a homogenous society
· Everyone was subject to the same set of legal and moral rules (not pluralistic in nature)
· He argued every society needs a government to protect and promote the common good and this common good is determined by Christian views
· He held laws of the state did not have to correspond to the popular will of the people but had to correspond to the truth of the revealed word of God (mixture of philosophy and religion)
· True law gives expression to eternal law
· Any human law in conflict with natural law is not law, but a corruption of law
· For him natural law can be known through human reason and rationality
· He believed God ruled over the universe and humankind over nature on earth
· He gets the idea from Aristotle and the Bible
	
Discuss 3 typically African approaches to philosophy
1) Ethnophilosophy: describes communal thought and collective thought which are orally transferred 
· It is not a body of logical thoughts of individuals
· It relies on metaphysical assumptions and traditional African wisdom and tends to combine philosophy, mysticism and religion (reason and critical analysis take a back seat)
· In order to create a collective philosophy it does not distinguish between different African cultures and tends to gloss over the differences 
2) Sage philosophy: represents the thoughts of individuals who are concerned with the fundamental ethical issues of their society
· Have the ability to offer insightful solutions to some of those issues
· A wise person is the custodian of the survival of his society
· This kind of philosophy represents a culture’s world view
3) Nationalistic-ideological philosophy: attempts to produce a unique political theory based on traditional African socialism
· This political philosophy seems to be neither capitalist nor socialist
· African philosophers have a political role to play
· Represents the Court’s desire to have a truly African approach to constitutional matters (South African C.C. logo – a group discussion under a tree)

Briefly discuss the concept of Ubuntu
· It means humanity, humaneness, morality and compassion
· Stresses harmony through social relations within the group
· Duties towards others: caring, warmth and empathy
· Respect for older people who have more knowledge of life than younger ones
· It condemns dog-eats-dog competition
· It seeks cooperation never confrontation

S v Makwanyane and another and the concept of Ubuntu (I am because we are)
· Generally Ubuntu translates as “humaneness”
· Most fundamental sense it translates as personhood and morality
· Significance is on group survival skills, envelops key values of group solidarity and compassion
· Respect of human dignity and conformity to basic norms
· Ubuntu has become a notion with a point of building a democracy
· The concept of Ubuntu is relevant to the values we need to uphold
· It recognises human beings are entitled to respect, dignity and acceptance from the members of the community and vice versa 
· It regulates the exercise of rights (emphasises sharing)
· Stresses the universal brotherhood of Africans

Basic ideas of African philosophy
· African philosophy regards sage philosophers as being responsible for addressing the fundamental issues relevant to their society
· They have a political role to play
· In the social arena, forces meet and debate to determine the common good in the true political sense of the word
· The most striking feature of African philosophy is the emphasis on the common good
· It considered conflicts among members of a political community as destructive 
· Conflicts therefore have to be settled
· This is not difficult as members of a political community will have essentially the same interests, goals and values
· Community is always regarded as being more important than the individual
· Members of a society have to exercise their talent and skills to the benefit of society
· The individual can only flourish through membership of groups
· Man’s humanity can only be realised in a social context
· He is the product of his society
· Emphasis is on the group and solidarity with other members of the community (rather than on the individual’s autonomy)
· Identity is defined by relationships with other members of the group
· Cultural membership gives value to the individual’s life

Briefly distinguish between Western and African philosophy
1. Rational thought vs emotion                   Rationality and science are typically Western ideas
2. Scientific criticism vs magical belief
3. Individualism vs communitarianism
4. Literary vs oral tradition 













Early Modern Legal Philosophies

Explain how the 3 basic positivist ideas have been applied in legal positivism?
· Built on utilitarianism (theory of legislation)
· What is legal positivism? Is an attempt to make the general theory of positivism applicable to law
· Positivism has nothing to do with being positive or being negative (addresses question “How do we know?”)
· Is a theory of adjudication, theory that  has to do with a scientific approach to law and social sciences 
· 2 important legal positivist Jeremy Bentham and John Stuart Mill
· The 2 highlighted key concepts such as legal positivism, utilitarianism, epistemological thesis, social thesis and command thesis

· The 3 themes identified in legal positivism are:
1. Epistemological thesis: is based on the positivist idea that knowledge of facts and knowledge of values are learnt in different ways

· As a result the description of the law (facts) must be distinguished from the description of morality (values)
· Law and morality must be separated
· In the legal context, the terms “rights” and “duties” can only have meaning determined by positive law
· This is why natural law and natural rights do not form part of positive law
· If morality cannot be the basis for law, what would be a sound basis?
· Bentham and Mill answer was the criterion of utility
· What is utility? The greatest happiness of the greatest number and this was the “measure of right and wrong”
· Therefore utilitarianism is a theory of creating legal rules and institutions based not on morality but on question of whether it maximised happiness and minimised unhappiness
· Once you have identified the rules, you can make accurate predictions regarding future events
· Natural law links law and morality while positivism separates them
· Acquire knowledge of law and values in 2 different ways (growing up and school or college)
· Stop at red light (the law) and be nice to old people (morals)…right and wrong


· Differences between law and morality:
1. Ethical rules always deal with important things, while law often deals with very mundane and unimportant things
2. Ethical rules cannot be changed deliberately, while legal rules must be changed deliberately
3. Moral obligations are undertaken voluntarily, while legal rules force you to comply with them
4. The kind of pressure applied to obey moral rules is different from the pressure used to enforce legal rules
· Therefore why law and morality must be separated 
· When you separate you can see more easily that some laws may be valid but not morally acceptable eg: Nazi’s

2.  Social thesis: is about the idea that law does not depend on a natural order, but on social and scientific facts

· Therefore laws are contingent, they are not universal and eternal (but determined by social and political circumstances)
· Bentham rejected natural law as the basis for law
· He and other utilitarian’s thought that law was instead based on convention, that is on agreement between people
· Law is not unique (another method of social control)
· Morality must also be removed from the idea of a natural order
· Morality is also increasingly seen as conventional, we as people create our moral rules as well
· Moral rules are very real human products
· Hart accepted idea that law is a system of social rules
· “Social” because it regulates human conduct and based on human practices
· Law is a system of social rules

3. Command thesis: one of the oldest ideas in legal theory is the idea that law is essentially a command by a sovereign to those who have a habit of obeying those commands

· Bentham insisted that the legislature cannot do anything that is unlawful, but it can do something that will cause the citizens not to obey their commands
· Bentham never accepted the idea of an unlimited sovereign as Hobbes did
· He recognised a separate class of laws that restricted legislative powers
· This is not morality, but an integral part of the structure of law
How does this work in a modern democracy?
· The Constitution of South Africa is a set of rules that amongst other things, limit the legislative power of parliament
· The result is that parliament cannot make laws that are in conflict with the Bill of Rights
· The Constitution is a piece of legislation and part of the positive laws of the land
· Hart thought that law is a combination of primary duty-imposing rules (rules of criminal law) and secondary power-conferring rules (rules that give citizens the power to change the legal position eg: contracts )
· There are 3 kinds of secondary rules:
1. Rules of recognition: these are rules that tell you whether a rule is a valid legal rule
· eg: the procedures followed to pass a law in parliament
2. Rules of change: regulate the way in which legal rules and status can be changed by individuals (those relating to marriage)
3. Rules of adjudication: those rules that tell you how to go about settling a dispute in a court of law
· Hart acknowledges 2 further requirements for a legal system:
1. It must be generally accepted by the public as law
2. Accepted by officials as standards of official behaviour 

What is authoritarianism?
· Is the view that those in power are always right and should not be questioned

Is Positivism to blame?
· For what happened in Nazi Germany where judges were unwilling to judge the moral content of the law
· Same can be said of Apartheid South Africa
· The separation of law and morality lead to dictatorship, oppression and Apartheid cannot be accepted
· There is no logical reason why positivism should lead to authoritarianism
· The mistake in judges during Apartheid was not in trying to separate law and morality, but accepting the morality contained in Apartheid legislation

The Epistemological thesis
· Rejects metaphysical assumptions
· That is because rules can be physically observed while values cannot be so observed
· Therefore rules are relevant to science and values are not

The Social thesis
· Rejects the idea of a natural order
· Legal rules come from humans, not from Gods
· Therefore legal rules can be criticised

The Command thesis
· Rejects the idea of the common good
· Rules deal with individual rights
· Therefore law manages the conflict between society and the individual

Early modern thinking
	Rejects the following:
	And accepts in place:

	Common good
	Individualism

	Metaphysics
	Scientific method

	Natural order
	Scientific world view



What is individualism?
· Refers to a view of society where the position and rights of the individual is emphasised rather than that of the community

What is scientific method?
· One cannot assume that there is a metaphysical world “out there”
· The scientific method required empirical evidence and logical deduction

What is the meaning of adjudication?
· Deals with what happens in a court case
· Terms used to describe the study of how judges decide cases

John Locke 
(social contractarian: meaning he thinks the state is the result of a contract between citizens eg, treaties)
· Locke was the opposite to Hobbes
· Locke also used a state of nature as starting point, but his state of nature was very different
· For Locke, the state of nature is characterised by people living in mutual cooperation and trust
· In the state of nature man is also subject to the law of nature
· Through the law of nature, he is required not to injure the life, liberty or property of others
· The people in the state of nature eventually decide to form a government for the sole purpose of the protection of property
· To do this, they give up their right to enforce their other rights to the state
· However, their basic human rights can NEVER be given up
· The right to life, liberty and property are inalienable rights that all people have by virtue of the fact that they are human
· If the state no longer protects these rights or encroaches on the rights of the citizens, the citizens have a right to revolt
· Therefore a simple case of breach of contract: if the government breaches the contract, the citizens can take away their power and right to govern
· Locke provided the justification that the people have a right to choose their own government

· This theory has been immensely influential
· The South African Constitution in its preamble seems to point towards a kind of social contract
· One where the past is replaced by a new dispensation
· The idea that human rights are inalienable rights to be respected by all is based on this basic idea of John Locke
· Locke’s break with pre-modern thought was not as radical as that of Hobbes 
· Locke was still applying the Medieval tradition regarding the relationship between law and ethics (the good life)
· Locke claimed that the duty to respect the natural rights of individuals was inherent in the state of nature
· The basic rights and duties of individuals are not created by the state as Hobbes claimed, but come from God (precede the state and its positive laws)

1. Human rights: rights are natural and cannot be given up (people have rights that are individualistic)
2. Social contract: purpose is to protect property (conclude social contract to establish a political state)
3. State of nature: is a situation of mutual cooperation and harmony


Thomas Hobbes
(social contractarian: meaning he thinks the state is the result of a contract between citizens eg, treaties)
· Hobbes was the defender of the idea of an absolute monarch
· Someone who has no limits to his power and whose subjects have no recourse to any rights against him
· He believed that law could be made into a science
· He uses the idea of natural law: it means nothing more than rational steps taken by individuals to further their own interests
· He took the isolated male individual as the starting point of his new science of law
· This individual man is capable of rational thinking and also the basis of his description of life in the state of nature
· According to Hobbes, the most basic law of nature is that of self-preservation
· He thought that before the state came into being, all people lived in a state of nature and were simply trying to survive
· Life for man in this state of nature was “poor, nasty and short”
· Because of this state of nature, was a constant state of war of everyone against everyone (state of nature refers to the situation that existed before states were formed)
· No one could enjoy order or economic prosperity of a peaceful community

· The individual’s fear of other individuals in a state of nature is replaced with an even stronger fear of the state in a political society
· As the state can use its power against the individual if he breaks the law
· Human beings are forced into society and kept there by fear
· The individual ought to be left to pursue his own chosen way of life
· Provided that his freedom does not threaten the peace
· Hobbes claimed freedom of religion or opinion could constitute a threat to the peace and good order in society
· All people gave up their independence and rights in favour of the rule of one of them who will guarantee their security (this is called the social contract) 
· Everyone surrenders their independence and rights to one man who rules with absolute power
· All that they are guaranteed is a sort of peace characterised by arbitrary and absolute power

1. Human rights: rights are conventional, given and determined by the absolute ruler (people have rights that are individualistic)
2. Social contract: is the result of fear, purpose is to stop the war (conclude social contract to establish a political state)
3. State of nature: state of war of everyone against everyone

Radical Legal Realism
· With its emphasis on the political context and the role of power
· They wanted to do away with formalism and replace it with a contextual approach
· Core problem for Realists was how judgements could remain scientific and yet responded to societal needs
· Radical Realists tried to solve this problem by showing that judges do make decisions based on subjective factors (this should be openly acknowledged)
· Tried to show that law must be understood within its political context
· Did this by showing that law has political power that must be taken into consideration
· The idea that property is something natural and abstract, could be used to justify maintaining the status quo
· Law must be analysed within its historical and social context
· Legal formalism had the practical effect of favouring and entrenching the economic interests of the wealthy
· Radical Realists therefore a negative reaction to formalism/positivism (advocated a political critique of the law)

Progressive Legal Realism (developed from the pragmatism of Holmes)
· Used a pragmatic approach to replace the formalism with the idea of law as a social science based on indeterminacy eg: sociology or psychology 
· They were less political in their approach and instead tried to analyse law objectively
· Judges had to analyse the social and political circumstances
· Then come to a decision that reflected the realities of existence and of political goals
· They claimed that the social sciences could be used to predict and describe what judges do and the effect of this on society
· Because this is done rationally and scientifically, judges can then use this to come to a rational decision

· The progressives wanted to:
1. Replace abstract rules with functional rules
2. Replace general rules with specific rules
3. Replace abstract approach with contextual approach

· They believed abstract rules were too easily manipulated
· Progressives were trying to make law more scientific but in a specific way
· The contextual approach refers to the social, political and economic circumstances that they wanted judges to take into consideration
· Legal indeterminacy for the Progressive Realists: every rule or principle there was potentially an equally valid, counter-rule or counter-principle 
· Answers to legal problems did not automatically follow from the concepts or rules
· If judges could recognise their freedom of choice they would be better to accommodate the social realities and needs at the time
· Judges should therefore concentrate on social interests and rid themselves of the conservatism of positivism
· Judges should realise that they were making policy in much the same way as the legislator did
· This realisation would enable them to make better policy choices
· The Progressives tried to base realism in modern social sciences
· Was widely accepted and became the “official” version of Realism

What influenced the Realists?
· The Realists were influenced by legal positivism + existentialism + marxism
· Positivism is an insistence on seeing law as a science and insisting that court decisions must be based on the law and not on outside considerations (morals, policy or opinion)
· Marxism a very modernist idea seeks to explain history as the continuing class struggle between the “haves” and the “have nots”
· They want the class struggle to end and establish a classless society
· Rise of marxism worldwide led to the recognition of workers’ rights and an awareness of power imbalances in society
· Existentialists believed who and what you are is not determined at birth
· You determine your own destiny and purpose by making free choices every day and accepting the consequences
· Very close to the Buddhist idea of karma (your actions will determine your life)
· These ideas all concerned with the rejection of metaphysics, the advancement of rights, liberty and choice and the awareness of societal problems 

The South African context and realism
· Fairly obvious that Realism was and is extremely important in the American context
· In the post-Apartheid situation that the Realist critique seems to be most relevant
· South Africa seems to be going through the same kind of social change as America did at the time of the Realists
· There is also an attempt to establish a kind of social welfare system and to enforce socio-economic rights 

Basic facts of Prince v President of the Law Society of the Cape case (freedom of religion raised)
· Applicant applied to Law Society to have his community service registered
· In application, he disclosed 2 previous convictions for possession of dagga
· Also indicated his intention to continue use for religious purposes
· Law Society decided criminal record disqualified him on grounds of not being “a fit and proper person” for the legal profession and refused to register articles
· The only question is whether the law is inconsistent with the Constitution
· Appellant contends that it interferes with his right to freedom of religion and his right to practice his religion

Philosophical approaches followed in Prince’s case
1. Majority decision
· Court stated only question is whether the law is inconsistent with the Constitution
· The appellant argues it is because it interferes with right to freedom of religion and right to practice that religion
· Courts had the same attitude in S v Lawrence
· A court can strike down legislation that is unconstitutional, it can sever or read down provisions of legislation inconsistent with the Constitution
· But what it cannot do is legislate
· These quotes indicate a positivist attitude towards interpretation and adjudication
· It shows the court believes there are right answers to very difficult questions dealing with religious freedom
· They are not interested in going outside the text
· Only interested in whether legislation is in accordance with Constitution
· Therefore policy considerations and social circumstances did not play a role in the decisions of judges
· But Realists have shown judges do “make law” when they interpret legislation

2. Minority decision
· Sachs J said that the Rastafari are politically powerless and unable to secure position by means of a legislative exemption
· Therefore they are compelled to litigate to invoke the Constitution (their Constitutional rights)
· They experience life as marginalised group, seen to dress and act strangely
· Living on the outer reaches rather than in the mainstream of the public life
· Court accepted that “to understand the other”, one must try to place oneself in the position of the other
· Rastafari not only in conflict with public authorities, they are isolated from mainstream religious groups
· Any legislative authority passing which suppressed central beliefs and practices of Christianity, Islam or Judaism will not happen in South Africa today
· These are well-organised religions, capable of mounting strong lobbies
· In a position to affect the outcome of elections
· Appellant has shown himself to be a person pf principle
· Willing to sacrifice his career in pursuance of his beliefs
· Like the Realists, Sachs J tries to emphasise that judges should play a part in transforming society
· He took the past into consideration
· He also sees that politics might play a part in these decisions
· The fact that the appellant has to choose between his conscience and his career threatens to impoverish not only himself but all of South Africa
· And questions the fact of an open democracy?
















Late Modern Legal Philosophies

What was Dworkin reacting against?
· He was a late modern thinker who tried to overcome excess of individualism and scientific claims in early modern thought
· Focused on the way judges decide cases by constructively interpreting existing legal material
· He believed adjudication not scientific/ functional process rather interpretative process
· Realists problem: if it is true that legal decisions are not based on rational argument, what stops judges from making decisions in any way they want? What constrains judges?
· He presents 3 options of how to understand legal institutions in contemporary Western liberal communities and democracies:


1. Law as conventionalism: is a term Dworkin created to refer to positivism
· The core of conventionalism is the idea that the fundamental purpose of our legal practices is to give people due notice of the circumstances under which coercive power will be used against them
· This enables individuals to pursue their own interests in a purposive manner
· The rule of law and the principle of legality are central value in conventional legal thinking
· Rules are central to the conventionalist view of law
2. Pragmatism: is a term Dworkin created to refer to American Realism
· The rule of law and legality are absent from pragmatic thinking
· Policies are central to the pragmatist view of law
· The core of pragmatism is the idea that the fundamental purpose of our legal practices is to bring about certain social consequences

· Neither of these 2 approaches are satisfactory to Dworkin
· Problem with conventionalism: it doesn’t leave space for values
· Problem with pragmatism: focuses too much on policy (something which Dworkin believes is not the purpose of adjudication)
· As an alternative, Dworkin presents his own theory Law as integrity

3. Law as integrity: a person acts with integrity if he acts on the basis of his convictions or principles
·  Dworkin believes a political community acts with integrity if it puts principle above the implementation of policy
·  Courts should act as “forums of principle”
·  He paints the picture of law as the constructive interpretation of the community’s shared principles
·  Dworkin trying to answer problems Hart and Realists pointed out
·  Hart and Realists thought judges should use other sources in deciding cases not just rules
·  Dworkin states: judging is more than just applying the rules
·  He accepts law not only consists of rules but also principles and values

Constructive interpretation
· According to Dworkin, judges decide new cases by constructively interpreting existing legal materials eg: legislation
· He says judges just “go with the flow” of the law and that no one single judgment by a judge can change the direction of the law forever
· He states most cases before the law are easy
· Usually only one rule that can be applied-judge applies it
· In a case where more than one rule applies, judge decides which rule fits the case
· HOW??? By deciding which rule holds the most weight
· This is determined by looking at principles behind rules
· Rule supported by principle holds the most weight
· The tradition of a legal system will indicate principles of that system
· A judge decides the case based on traditions of a legal system as found mostly in case law
· CONSTRUCTIVE INTERPRETATION therefore means reading authorative legal sources in a way which makes them the best they can be

RULES              FIT           WEIGHT/VALUE           PRINCIPLES            TRADITION

Has Dworkin’s theory been incorporated into South African law?
· Reaction to Dworkin’s theory in South Africa is positive (writers and lawyers like idea we can incorporate values into law)
· However they were not convinced
· WHY???	
1. You need to think about the idea of “tradition”
· Will this work in South Africa where we have more than 1 legal tradition?
· Posed question which tradition do you choose to use to find principles and why?
· What happens if principles are in conflict with one another?
2. Roman-Dutch law tradition is not as great as Dworkin tries to make us think
· Some tradition used to oppress black people and justify slavery
3. We are at a point in our history where we are trying to change our tradition
Dworkin and the South African Constitutional Court
· His theory enjoys popularity in the South African Constitutional Court
· Judges usually don’t refer to philosophers yet Dworkin’s name comes up often
1. Mokgoro J used Dworkin’s arguments regarding pornography
·  Dworkin argues that pornography is a form of political free speech (this is because it influences our shared moral environment)
· Therefore should not be regulated by the legislature but by “disgust and ridicule of other people”
2. Sachs J used Dworkin’s views to argue that the idea of a community implies accepting all groups and not just the majority
3. Dworkin’s analysis of the abortion issue in America was referred by McCreath J and his definition of policy was used
4. Sachs J uses Dworkin’s eloquence to explain the difficulty the court experienced with a case

Briefly discuss Rawls
· Deals with the same issues as Dworkin (also a critic of positivism and utilitarianism)
· He tries to show that values are a way of constraining judges in their decision making
· He did so within context of the modern social welfare state
· What is a social welfare state?
·  Is an attempt to combine liberalism and capitalism with socialism
· It tries to soften harsh effects of capitalism by including aspects of social welfare
· Eg: Constitution aims to establish society based on democratic values and human rights
· Rawls agrees it is politically important for an individual to have freedom to pursue a personal conception of the good life
· Liberals concede that this freedom is not absolute, but subject to limitations
· Eg: rights of other people may not be violated by the pursuit of the good life
· John Rawls defends an idea essential to welfare liberalism:
· Principles of justice would be that his pursuit must always be to the economic benefit of the least advantaged person within the political community

The process of rational deliberation
· According to Rawls, a rational individual is interested only in advancing his own interests would realise the need to cooperate with other individuals
· However, scarcity of resources gives rise to conflict of interests
· Therefore for such cooperation to be stable, members of that venture needs to share a common point of view 
· Would be rational for a group of individuals who are forced together by nature to enter into a social contract with each other
· This social contract establishes the principles of justice as the basis for their cooperative venture
· A group of people must rationally decide once and for all what counts among them as just actions
· From this idea that Rawls theory derives the title “justice as fairness”
· “Justice as fairness” means that principles of social cooperation are just only if all the members of the cooperative social venture would have agreed to them in the circumstances that are fair
· The terms of agreement (principles of justice) are rational and binding only if the agreement was reached in a fair manner
· Fairness refers to the process by which the principles were established
· BUT would be nearly impossible to do, have to get consent from everyone in a society (impossible)
· This is why Rawls devised a strategy he calls the maximin strategy

Maximin strategy
· In order for his idea to succeed, he needed to show every rational person on the conclusion of the social contract, would accept these principles as binding
· If so, they can be binding on every rational member of society
· He needs to indicate principles are dictated by reason alone and not by self-interest
· Imagine a group of people would like to form a society:
· They have to agree on the basic principles of justice
· BUT if every person is only interested in their own interests, the most powerful will win and that is not fair
· Therefore imagine that a veil of ignorance covers all these people
· This means that everyone is ignorant of his position in society
· No one knows if when the veil is lifted, they will be rich or poor/ male or female
· In order to make sure you are in a good position when the veil is lifted, rational individuals will agree to 3 principles of justice
· A person in the original position would not agree to the idea that an individual can be sacrificed for the benefit of the group (this is because no person could know whether they would be the one to be sacrificed)

Three principles of justice
· These principles would be adopted by rational, equal individuals under fair conditions
1. The principle of greatest equal liberty: each person has an equal right to the most complete basic liberties
· Among liberties includes the right to vote S19(3)
· The right to own property S25(1) and freedom of speech
· However, it is inevitable that inequalities will arise (Rawls famous difference principle)
2. Socio-economic inequalities between individuals are to be arranged in a reasonable fashion to the advantage of all or to the maximum benefit of the least advantaged (affirmative action)
3. Everyone should have fair equal opportunities to fill offices and other positions

Rawls and the South African Constitution
· Rawls is not nearly as popular as Dworkin and has never been quoted by a court
· An analogy can be drawn between Rawls’ first principle and the provisions relating to the protection of individual rights in our Bill of Rights
· S9(1) of the Constitution provides that everyone is equal before the law and has the right to equal protection and benefit of the law
· In terms of S19(3), everyone has the right to vote and S25(1), protects the rights of everyone to property
· All these and other rights in our Bill of Rights are envisaged in Rawls’ first principle of justice
· Rawls demands absolute protection of civil and political rights (first generation rights) from which no derogation can be allowed
· It is his difference principle that is most interesting
· S9(1) is typical of his first principle whereas S9(2) provides that unequal treatment will be justified if it advantages previously disadvantaged people
· Therefore Rawls’ difference principle can be found in the South African Constitution
· It can also be seen in section relating to the right to housing and health care (rights that are not typically included in modern constitutions)

The following are examples of kinds of problems courts have had with socio-economic rights
1. The Minister of Health v Treatment Action Campaign and others
· The CC held that that state’s refusal to provide people with Nevirapine to prevent mother-to-child transmission of HIV/AIDS was unreasonable and therefore unconstitutional
· The court found that the state had only 2 training and research sites in each province in which doctors were allowed to dispense Nevirapine and provide the recipients with counselling
· The state had unreasonably and unconstitutionally refused to allow such hospitals and clinics to provide the service
2. Government of the RSA and others v Grootboom and others
· The constitutional challenge related to S26
· The court found that the government had a good programme for the provision of access to adequate housing
· Its failure to make provision for those who need the service the most by reason of the unique crisis situation in which the applicants found themselves was unreasonable and therefore unconstitutional
· The state was ordered to provide the applicants with access to adequate housing

What is relativism?
· “The truth” depends on your own perspective
· Knowledge is not universal and absolute

What is communitarianism?
· Is an approach that emphasises the community rather than the individual

Late modern thinking
1. Rationalism plus rational values
2. Scientific world view plus normative arguments
3. Individualism plus collective rational deliberation about values

Overall characteristics of late modern thinking
· They look to rational debate, dialogue and deliberation about shared values and principles between all members of the community to solve problems
· Late modern thinkers believe in the ideal of a rational approach to law
· Late modern thinkers still had the same basic approach as the early modern thinkers 
· They just added something to the mix
· They still accepted rationalism, individualism and scientific world view
· Late modern thinkers tried to refine rationalism by adding that we need to also have rational values in our thinking
· Late modern thinkers are still at the heart individualists
· They temper individualism by including a communitarian aspect in their thinking
· This does not mean that they think the group is more important than the individual
· They think that individuals should together deliberate rationally and collectively about values
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