Criminal Procedure – Phase 2 The Trial
1 Chapter 12 – Indictments and Charge Sheets

A Lodgement and service of indictments and charge sheets
Rights of access allowed to any person in terms of s32 of the constitution for the exercise of protection of any rights – this extends to criminal process – an accused is in principle entitled to have access to documents in the police file but not if such disclosure will prejudice the police investigation (s39 of the Protection of Access to Information Act 2 of 2000).  An accused has the right to be informed of the charge with sufficient detail to answer it. 
The law stipulates strict requirements when the charge is drawn up. But the legislature has tried to avoid trials rendered abortive because of insignificant mistakes, thus there is now a less formalistic process.  However the golden rule remains that an indictment should inform the accused in a clear and unmistakeable language of the charge he has to meet.
An indictment in the superior court:  
· DPP lodges a document informing the court that the accused is guilty of an alleged crime – the document contains; date, place of crime and summary of  salient facts if no preparatory examination has been held. 
·  The state is not bound by the facts and can lead other evidence.  
· List of names and addresses  of persons the DPP intends calling must be supplied but can be withheld if these witnesses may be tampered with.  
· Indictment then served, together with trial notice at least 10 days before the trial unless a shorter period agreed to.
Charge in lower court
· the proceedings of a summary trial are commenced by lodging a charge sheet with the clerk of the court and is presented in court.  
· The accused is brought to court by summons, written notice or under arrest.  
· The latter two methods is on short notice but a summons must be served at least 14 days before the trial.  
· Accused can apply for extension to court if they believe there is insufficient time for preparation.

B Form and substance of charges and indictments

· Charge sheets kept as simple as possible.
· Offence must be set out in such a manner that the accessed is sufficiently informed of the nature of the charge against him. – S84
· All the elements of the offence should be disclosed and sufficient particulars related to time, place, against whom and property.
· S92 – certain omissions will not invalidate the charge – for example if time, is not of essence to the offence the indictment is not necessarily deficient.  
· If the accused raises an alibi that would otherwise prejudice him then the court has to reject the alibi.  
· The place where the crime was committed may also be of essence

Incriminating factors must be proved by the prosecution and must be mentioned in the charge.  Exculpatory factors must be proved by the accused.  
If words or particulars in the charge are superfluous an amendment may be made if it does not prejudice the accused – if not made it does not affect the validity of the proceedings.

S87 - If the accused feels that the particulars are insufficient, he or legal representatives may request particulars or further details from the prosecutor.  A court may also order this.  If the accused fails to apply for particulars he cannot set up such a defect on appeal.

The function of particulars on the charge sheet is to define them and not enlarge – the prosecutor must give particulars about evidence to be led and is not entitled to set out an endless list of alternatives.  If the trial court refused an application for particulars, and on appeal it appears the accused was prejudiced the conviction can be set aside.
C Defect in indictment or charge cured by evidence
Prior to 1959 the courts required indictments to disclose the offence and facts which if proved would render the accused guilty.  Where a material element was omitted, the accused could be found not guilty even though the evidence proved otherwise.  To change this s 179bis was introduced which allowed defects to be cured by evidence proving the matter which should have been averred – this is now S88 – defect in charge cured by evidence.  

Some further comment;

· At the very least the offence should be named in the indictment
· The prosecutor should exercise caution in framing the charge that does not disclose the offence
· If the accused brings the want of averment to the notice of the court and the court refuses to amend the charge the accused may on appeal rely on the defect
· A defect can only be cured by evidence proper
· S88 does not authorise replacement of one offence by another. 
D Correction of errors in charge

S86 makes provision for the amendment of an indictment;
· where it is defective for want of an essential averment; 
· where there is a variance between he averment in charge and the evidence offered in proof;
· where words have been omitted or unnecessarily added.

Comments;

· s86(1) the court may order an amendment only if this will not prejudice the accused.  There will not be prejudice if there is but a slight variance or where the defence would have remained the same 

· S86 makes provision for amendment of the charge, not replacement with another – the approach to adopt is to ascertain whether the amendment differs from the original to such an extent that it is a new charge.  Should a new charge be framed the possibility of prejudice is strong.
· S86(4) provides that the fact that a charge has not been amended shall not affect the validity of the proceedings

Combined effect of S86 and S88;

· Unless prejudicial, an amendment to the charge can be made at any time before judgement

· Inadvertent failure to amend a charge does not affect a guilty verdict provided the necessary evidence has been forthcoming

· A defect in the charge can be adduced on appeal if the trial court knowingly failed to correct it.

E Splitting of charges or duplication of convictions

It happens frequently that one and same act constitutes more than one offence.  General considerations of fairness militate against a perpetrator being charged and convicted of all the offences.  In Grobler, the rule against the splitting of charges was directed at the duplication of convictions.  The State may formulate as many charges as the available facts justify and no exception can be taken if the accused is charged with more than one offence in respect of one punishable fact.  If though it appears that on the facts two charges comprise only one, the court will convict on one only.  The rule against the duplication of offences is approached on the following bases;
· A single act constitutes more than one statutory offence or statutory and common law offences: s336 provides for this but the perpetrator may not be held liable for more than one punishment e.g. driving under the influence  and reckless driving constitutes duplication
· A single act constitutes more than offence at common law e.g. charged with rape and incest arising from the same act he can be convicted of only one offence
· More than one act of the same nature or more or less the same nature is committed practically simultaneously constituting more than one offence;  the test applied is – were the acts done with a single intent in one continuous transaction or does the evidence required to prove the one charge necessarily involves proof of the other.  If the totality can be accommodated in one charge the accused may not be convicted of multiple charges.  But where the nature of separate acts and the intent of each differs considerable then multiple charges can be applied.  E.g. if an act of rape is then accompanied by robbery the accused may be convicted of both
· Conduct of the perpetrator is spread over a long period of time and amounts to continuous repetition of the same offence – courts have conflicting decisions.

Prejudice can result if an accused is convicted of more than one offence arising from the same set of facts and the combined punishment could exceed that which a magistrate would have been competent to impose if the accused was found guilty of one charge only. The number of convictions could affect the accused in subsequent convictions  .
F Joinder of offences

In practice the prosecutor will charge with the most serious offence and the lesser offences as alternative charges.  Any number of offences may be charged in one indictment but must take place before any evidence has been led in respect of any charge. The court though could direct that charges thus joined be tried separately.  
G Joinder of several accused

S155 provides that any number of participants in the same offence may be tried together as well as any number of accessories after the fact. S156 provides that when two or more persons have committed separate offences at the same time and place and the prosecutor informs the court that the evidence led would be admissible in each trial, these may then be joined.  This section does state that if it is in the opinion of the public prosecutor as to admissibility but the court should satisfy itself of the prosecutor’s bona fides.
2 The Court

H Venue of the Court

For a superior court the venue is fixed at the permanent seat of the provincial and local divisions.  Lower courts sit at places assigned by the president.  If an accused is brought before a court lacking jurisdiction he may object but if he doesn’t he can’t object when the trial has run its course and a conviction is secured.  S149 allows for removal of a criminal case from one superior court to another on application by the prosecution or accused, but will not be granted unless the applicant can show it is in the interests of justice. A court can remove the trial to another venue in order to protect the witnesses.
I Constitution of the Court

Lower Courts

These are presided over by magistrates.  In a district or regional court the trial magistrate may summon one or two assessors to assist him before any evidence is led. 

At a trial in a regional court in respect of murder, the judicial officer must summon two assessors unless the accused allows the trial to otherwise proceed.  Non-compliance with this is considered a failure of justice.  In considering the summoning of assessors, the officer needs to take into account the cultural, social and educational background of the accused, nature and seriousness of the offence, interests of the community etc.  The assessors commence their duties after the plea has been recorded – with regards matters of fact, the majority decision carries on matters of law the judicial officer.
The prosecutor or accused may apply for an assessor’s recusal and the presiding officer may order such if he is satisfied that; the assessor is conflicted; there is a personal interest; likelihood of bias; assessor is absent; assessor has died. An assessor may also request their own recusal on the basis of the above.   The presiding officer is obliged to give reasons for an order of recusal.
Abscondment during the trial of an assessor without good reason and the trial continues is a fatal irregularity.

Superior courts

Criminal courts are tried either by a judge alone or sitting with one or two assessors.  In practice the judge is obliged to rely to a certain extent on the recommendation of the DPP or member of his staff.  A failure to give consideration to having assessor constitutes a serious irregularity even when the accused has agreed to dispense with them.
An assessor is a person who in the opinion of the judge has experience in the administration ogf justice and could be an advocate, magistrate etc or an expert in a particular field (engineering, accountancy etc)  If an assessor is unable to continue at any time the judge may direct the trial to proceed or begin anew.  Where this has been found it is incumbent upon the judge to hear the parties on the question of how the proceedings will continue.
Rights and duties of assessors

Before the trial commences the assessors must take an oath and after this they become members of the court with the following provisos

· A decision or finding on fact is taken by the majority of the court – in the case of one assessor, the judge rules

· The presiding judge may decide it would be in the interests of justice that the assessor(s) do not take part in any decision on the admissibility of evidence, confession or statement and thus may sit alone for this purpose.
· The presiding judge alone shall decide upon questions of law or whether a matter constitutes a question of law or question of fact.
· In a criminal trial the judge shall give reasons for his decision on questions of law or whether any matter constitutes a question of law or question of fact
When an assessor receives information detrimental to the accused which has not been tested in court, he will retire.  The assessor needs to show absolute impartiality.  The assessors have no part to play in the assessment and imposition of sentence. 
Trial by jury

Discontinued in 1969 – main objection is that it is cumbersome and inefficient and that judicial decisions should be left in the hands of specialists.  
J Impartiality and Fairness

The concept of justice in its procedural sense is closely related to legality.  It does not matter whether the accused is guilty or not, the only question is whether the basic right to a fair trial has been affected by an irregularity to such an extent that it can be said that justice was not done.  The standards which the judicial officer should maintain include;
· The court must not conduct its questioning such that its impartiality can be questioned or doubted

· The court should not take part in the case to such an extent that its vision is clouded and then unable to adjudicate properly

· The court should not intimidate or upset a witness or accused so that answers are weakened or credibility shaken

· The court should control the trial such that is impartiality, fairness etc is evident to all

The presiding judge must be absolutely fair to both the prosecution and defence. No ruling of any importance either on the merits or on procedural points should be made without giving both parties the opportunity of expressing their view.  Judicial officers must base their decisions solely upon evidence heard in open court in the presence of the accused.  Evidence must be given under oath or upon solemn affirmation in lieu of an oath.

Fairness to the accused

Where the accused is undefended, the court should ensure that the accused is aware of his rights at all times.  These rights have to be explained by the presiding judicial official.  The accused rights include the right to cross examine in the language of choice. , putting of his defence to state witnesses, to call witnesses, to produce relevant documents, to record evidence, to present argument to court and to make representation regarding sentence.

Presiding officer needs to be patient and courteous at all times.  It is a general principle that the court is not entitled to question the accused on the merits of the case unless he testifies under oath.  The accused may offer a defence of silence.

After an accused has been convicted the court is entitled to know of previous convictions in order to assist in sentencing.  During the trial all knowledge of previous convictions should be kept from the court since it could prejudice the accused.  The accused will not be entitled to complain of inferential knowledge of previous convictions or disclosure by the defence.  However if this information is improperly disclosed the conviction can be set aside unless the court of appeal is satisfied that no failure of justice has occurred.
Recusal

It is clear that no person with an interest in the matter should adjudicate thereon.  The CPA does not contain any provisions and hence common law rules apply

Application for recusal of a judicial officer – requirements for the test are as follows;
· There must be a suspicion that the judicial officer might be (not would) be biased
· The suspicion must be that of a reasonable person in the position of the accused

· The suspicion must be on reasonable grounds

· The suspicion is one which the reasonable person would (not might)have held

Where a magistrate has in a previous capacity as a prosecutor been concerned with the merits of the case he must recuse.  Similarly it is irregular for a presiding officer to hear an application for bail when he has taken down a previous confession.  The principle is that no reasonable man should by reason or action of the judicial officer have grounds for suspecting that justice will not be administered in an impartial fashion.  If there are these presumptions then this must be proved.  This is an objective test.  A magistrate is not disqualified because previously he has dealt with a similar charge against the accused. Similarly mere knowledge of the facts of the case, knowledge of the facts in civil proceedings and previous convictions afford grounds for recusal.  A recusal and subsequent conviction by another judge is not seen as a failure of justice.  A judge who recuses himself renders the trial void and a new trial must be instituted.
3 Arraignment and plea of an accused

K Arraignment and general principals

Arraignment is the calling on an accused to appear, informing him of the charge against him, demanding a plea of guilty or not and entering his plea and once entered he is said to stand arraigned.  Where a number are charged with the same offence on separate charges, each individual charge must be read out to each of the accused.  A conviction will be set aside if an accused is arraigned on a serious charge at short notice such that there is insufficient time to prepare a defence.  

Nothing in the act prescribes where the accused should stand but as a matter of practice it is in the dock.  The general principle is that the accused must be informed of the charge in open court and required to plead instantly thereto.  Formal objection should be made before plea and if he has pleaded an objection cannot be raised and the trial must proceed.  An accused’s plea must be recorded.
L When plea by accused may be dispensed with

Refusal to plead

The court shall enter a plea of not guilty if the accused will not plead or answer directly to a charge.  A case cannot be postponed to a later date and then brought forward and the accused then asked to plead - the matter should stand down until the later date.  To insist that an accused plead without consulting with his legal representatives and requesting to do so is an irregularity.
Ambiguity in plea

If the accused does not plead directly or pleads guilty with reservation then a not guilty plea should be entered.
Obstructive and rowdy behaviour

If a refusal to plead is accompanied by behaviour that obstructs the conduct of the court, the court may order removal and the trial continue in his absence.  However a warning should be given before doing this since the accused might change his mind.
Mentally abnormal accused

If the accused, when asked to plead, appears uncertain for any reason whether he is capable of understanding the proceedings, an enquiry into his mental state should be made by a qualified person.  The court may also direct an enquiry by three persons – medical superintendent, court appointed psychiatrist, accused appointed psychiatrist and the accused may be committed to a psychiatric hospital for 30 days at a time.  If the finding is unanimous and not disputed the court may determine the matter without hearing further evidence.  If the finding is not unanimous or disputed, the court must determine the matter after hearing evidence.  
An accused can appeal against a finding that he was capable of understanding the proceedings if subsequently convicted.  The court should tend towards an enquiry if there is any doubt about the mental state of the accused.  If it appears reasonable that the accused might not fully understand the nature of the proceedings and not have been criminally responsible at the time of the offence the court is obliged to direct an enquiry.  If the court finds that by reason of mental illness or defect he was not criminally responsible, the court must find the accused not guilty.
Objections to the charge

S85(1) provides for objection to charges –e.g. charge does not disclose the offence, an essential element of the offence, sufficient particulars, accused not named.  Reasonable notice must be given to the prosecution that the accused intends to raise an objection.  If upheld the court may order the charge to be amended or particulars delivered to the accused.  If the prosecution does not oblige, the court may quash the charge.  
M Plea Bargaining

Traditional plea bargaining

To achieve this object, a plea to a lesser offence is negotiated which the latter agrees to accept.  Alternatively the accused pleads guilty to a charge but on a different basis alleged by the state (e.g. dolus eventualis instead of dolus directus).  Another form is one person takes the rap for others, another a person will not be prosecuted in exchange for the supply of information.  The prosecutor and defence cannot bind the court to a sentence but the prosecutor may suggest a lighter sentence.  

Statutory plea bargaining

Plea bargaining can be made in terms of s105A of the CPA which is a codification of the old process.  The prosecutor can now reach agreement on the sentence to be imposed and certain mandatory formalities are required such as reducing the agreement to writing.  The time for entering the agreement is before the trial – i.e. before the plea.   The scheme of s105 A is;

· An authorised prosecutor and a legally represented accused may negotiate an agreement on plea and sentence in which the judicial officer does not participate

· In court the judicial officer must question the accused on the contents of the agreement and satisfy himself that he is admitting to all the allegation of the charge

· When considering the sentence agreement the court must be satisfied it is just and if so convicts the accused with the agreed sentence.

If the court is not satisfied, it informs the parties of a more suitable sentence and the prosecutor and accused may elect to abide by this or the parties may withdraw from the agreement and the trial starts de novo.
N Please which may be raised by accused

Pleas mentioned in the act

The accused may plead the following

· He is guilty of the offence charged or an offence of which he may be convicted on charge

· He is not guilty

· He has already been convicted of the offence – autrefois convict

· He has already been acquitted of the offence – autrefois acquit

· That he has received a free pardon from the president

· That the court has no jurisdiction

· That he has been discharged from prosecution in terms of s204 after giving satisfactory evidence for the state

· That the prosecutor has no title to prosecute

· The prosecution may not be resumed or instituted owing to an order by a court under s342A(3)(c)

Guilty

Generally when the accused pleads guilty he may be convicted and sentenced immediately.  S112(1) lays down two different procedures (for serious and less serious offences) where an accused at a summary trial pleads guilty to the offence charged or to an offence where he may be convicted.  
· If the presiding official is of the opinion that the offence does not merit imprisonment without the option of a fine or a fine exceeding the amount stipulated he may convict the accused on his plea of guilty only and impose a sentence other than that mentioned above.  
· if the presiding official is of the opinion that the offence does not merit one of the sentences above then he must question the accused with reference to the facts in order to determine whether he admits to the allegations of the charge for which he has pleaded guilty.  
Questioning by the presiding official in terms of s112(1) – the magistrate’s questions must be directed at satisfying himself that an accused fully understands all the elements of the charge when pleading guilty and that his answers reveal that he has in fact committed the actual offence to which he is pleading guilty.  The primary purpose is to protect the accused against an incorrect plea.  Questions should be as few as possible and only those necessary to:
· elucidate what the accused has volunteered;
· canvass any allegation in the charge not mentioned by the accused;
· to confine the accused to the relevant detail.
S112 also applies when an accused changes his plea to one of guilty during the trial.  Questioning in terms of s112 is peremptory and can operate in favour of the accused since failure to comply with the requirements will result in the conviction and sentence being set aside.

Accused version – an accused should be encouraged to tell his version and the court’s function is not to evaluate answers as if weighing evidence or judge truthfulness.  It is simply to see whether they substantiate the plea.  If what the accused said doesn’t accord with that of the state a plea of not guilty is entered.  

Prosecutors role – The prosecutor should give the court a brief summary of the State’s case. If the summary reveals the offence charged, the magistrate is obliged to question the accused.  This summary must be noted on the court record.  The acceptance of a guilty plea is only important where the accused pleads guilty to an offence of which he can be convicted and not to the offence charged.  If the prosecutor wished to proceed with the offence charged a not guilty plea is entered.
It may happened that on arraignment an accused pleads guilty to a lesser offence which is a competent verdict on the main charge – here the prosecutor can accept the plea without leave of the court.

Statement by the accused instead of questioning (s 112 (1)(b)) – the court may in lieu of questioning, convict the accused and sentence him on the strength of a written statement in which the facts are set out and he admits and on which he pleads guilty.  A statement made verbally by his legal representative is not a statement intended by this section.

Evidence or questioning with regard to sentence (s112(3)) – for the purposes of an appropriate sentence, the prosecutor may present evidence on any aspect of the charge and the court may hear evidence or question the accused on any aspect of the case.  This section is not intended to determine whether the accused is guilty or not.  
Correction of plea of guilty – under s112 if the court is in doubt that (1) the accused is in law guilty or (2) the accused does not admit an allegation in the charge or (3) the accused has incorrectly admitted such allegation or (4) the accused has a valid defence or (5) the plea of guilty should not stand, the court shall enter a plea of not guilty.  Admissions already made stand as proof of the relevant facts.  The court must weigh the accused’s admissions and his failure to testify to decide whether all the elements of the offence have been proved.  Where an accused has pleaded guilty but a plea of not guilty has been entered, the trial can be resumed before another magistrate (s118).

Committal for sentence by regional court – If the magistrate’s court after conviction following a guilty plea is of the opinion (1) that the offence is of such a nature or magnitude that it merits punishment in excess of the court’s jurisdiction or (2) that previous convictions of the accused are such that the offence merits punishment in excess of the court’s jurisdiction or (3) that the accused is a dangerous criminal, the court shall stop proceedings and commit the accused for sentencing by a regional court.  
Amendment of plea from guilty to not guilty – the accused may with leave of the court withdraw his plea of guilty.  At common law this is allowed only if a reasonable explanation is provided.  But an application of an accused who understood the charge but had no legal representation before trial and then is represented when the trial starts to alter his plea should not be allowed.  An application to change from guilty to not guilty may be brought after conviction but before sentence.  It is now sufficient in terms of s113 that the accused has a valid defence to the charge to change his plea to not guilty.  Only in the most exceptional circumstances will a change be allowed after verdict.  
Not guilty

Explanation of plea – where an accused pleads not guilty the presiding official may ask the basis of his defence.  Where the accused does not make a statement or does so but it is not clear the court may question the accused to ascertain which allegation to the charges are in dispute.  However the court must inform the accused that he is not obliged to answer any questions.  The court may put questions to clarify any matter but the questions should not go beyond the matters in issue and limited to those issues in which the accused’s statement is unclear.  A conviction  will be set aside where the court’s questioning bordered on cross examination.  It is important to bring attention to the accused that the statement in clarification of the plea is not evidence under oath.
Admissions made in the course of explanation of plea – the court must enquire whether an allegation which is not placed in issue by the plea of not guilty may be recorded as an admission.  The accused can reduce the total number of facts in issue by a plea of not guilty, which then needs to be proved by  the state, by admitting facts which will then no longer be in issue.  However such an admission will be sufficient proof but not conclusive proof and may later be rebutted.  An accused is not obliged to consent to his admission being recorded, the onus is on the State to prove all the facts placed in issue.  Admission of facts made during an explanation of plea and formally recorded in terms of s 220 constitute sufficient proof.   When an accused is asked whether an admission may be recorded he must be properly informed of the effect of such a step and that he is under no obligation to make any admission nor assist the State in proving the case against him.
Accused participation – it is irregular for a court to put questions directly to an accused who is represented and his legal representative may answer questions in terms of s 115(3).  Where a legal advisor replies on behalf of the accused, the accused is to declare whether he confirms it or not.  What an accused says in explanation of plea may not be used against a co-accused except when presented under oath in which event it is in fact evidence.  S115 has a dual purpose – an indication to indicate the basis of his defence and questioning as to ascertain which allegations of the charge are in dispute.
Committal to regional court – when an accused pleads not guilty in a magistrate’s court, the court shall subject to the provisions of s115 refer the accused for trial to a regional court.  The record of proceedings in the magistrate’s court will form part of the proceedings in the regional court.  

Amendment of plea of not guilty – at any stage the accused may change his plea with the leave of the court.  Leave is seldom refused.  When an accused changes his plea after evidence has been led, acceptance by the prosecutor at that stage does not have the same effect as acceptance of a plea before trial commencement since the court is not bound to accept the change.

The procedure in essence – the plea explanation procedure in s s115 must be approached with great caution. Its purpose is to shorten proceedings by making it unnecessary for the prosecutor to call evidence on matter not in dispute.    In most cases a judicial officer will ask the accused the basis of his defence but extensive questioning of the accused will result in the setting aside of the proceedings on appeal.  S 115 does not contemplate any cross examination but an objective attempt at determining the facts that are in dispute.
Prior conviction or acquittal

Basic principle – no one may be punished more than once for the same offence.  The plea that a person has been convicted for the same offence is autrefois convict.  An accused may evade a second prosecution when acquitted previously – autrefois acquit.  The onus of proving a plea of previous conviction or acquittal rests with the accused.  

Autrefois convict – the essentials is that the accused has been previously convicted of the same offence by a competent court.  In order to ascertain whether the offence is the same the court will pay attention to the true essence and not to technicalities – the ratio decidendi of the previous judgement is binding.   It is sufficient if the offences are substantially the same and not whether the nomenclature of the respective offences coincide.  The plea is also available for an offence which is a lesser one than that of which he had been convicted.  The plea is not available where it was impossible at a previous trial to prefer the more serious charge presented e.g. accused convicted of assault and victim dies he can then be indicted for murder.  The plea of autrefois convict can only be pleaded after the accused has already been sentenced in the first trail.
Autrefois acquit – essentials are that the accused has previously been acquitted of the same offence now charged, by a competent court on its merits.  Again the plea can be relied upon when the offences are substantially the same.  If an accused had been acquitted of murder and is now indicted on the same set of facts for assault he may avoid conviction with a plea of autrefois acquit because on the charge of murder he could have been convicted of assault as a lesser offence.  The court must consider the essential ingredients of the conduct and apply the test used in Kerr – whether the evidence necessary to support the second indictment would have been sufficient to procure a legal conviction upon the first.  A further policy is that trials must not be allowed to occur in a piecemeal fashion and if an accused could have been charged with the two offences at the first trail he should not be tried in two separate trials.  When considered on merits this must have been in fact or law and must not have acquitted the accused on a technical irregularity.  Even where a court errs in law the acquittal is on the merits.  With regards defective charge sheets, this affects the plea of autrefois acquit since the accused is in jeopardy of being convicted of a materially defective charge.  A plea of autrefois acquit can be sustained even when it is based on the judgement of a foreign court.  This plea is possible after the commencement of the trial.
Section 106 and the plea of autrefois convict or acquit – this section provides that an accused who has pleaded to a charge is entitled to demand that he be convicted or acquitted.  For example if the state postpones due to lack of witnesses, the court may refuse a further postponement and latter acquit.  The right of an accused to demand an acquittal in terms of S106(4) should not be denied when caused by the negligent action of the state.
Pardon by the president

The accused may plead that he has received a pardon from the president.  The president has the powers entrusted in terms of the constitution for pardoning, reprieving and remitting any fines, penalties or forfeitures.
Plea to the jurisdiction of the court

This plea is based in an allegation that the offence was committed outside the court’s jurisdiction or some condition precedent is not satisfied.  A plea of diplomatic immunity presumably falls under this.  If an accused is before a court of which he is not properly triable, he is not by reason thereof entitled to an acquittal but the court may at the request of the accused direct that he be tried before a proper court – if the accused fails to request this the trial must proceed and the verdict and judgment are valid.
Discharge from prosecution

S204 provides that witness called on to testify on behalf of the state might incriminate themselves and the court must inform him to answer frankly and honestly and if so then he will be discharged from liability to prosecution.  
Lack of authority of the prosecutor

This plea is related to the locus standi of the prosecutor – probably occurs with private prosecutions or an advocate appearing on behalf of the director of public prosecutions may be asked for his delegation.
Lis pendens

The lis of case pending in another court against an accused must be a criminal case.  This plea is not recognised but the general powers of postponement can be exercised on such a plea
Pleas in the case of criminal defamation

These pleas are the same as the defences in a civil case .
Pleas as to an order of court on an unreasonable delay in the trial

A court must investigate delays that appear unreasonable, including reasons, responsibility, duration effect etc.  If the court finds the delay unreasonable and where the accused has not yet pleaded, the case can be struck off the roll.
O After pleading, accused entitled to verdict

In S106(4) after pleading the accused is entitled to demand a verdict.  There are instances when an accused is not entitled to a verdict such as;

1. The magistrate has recused himself from the trial

2. A separation of trials takes place

3. A trial is referred to a regional court or converted to a preparatory hearing

4. Where the magistrate dies, resigns or is dismissed.  However a transfer is not applicable but there is conflicting rulings on this.  Incapacity for a period of time is treated like death and the case resumes de novo

5. Where is appears the accused is in the wrong court

6. Where the DPP stops a private prosecution and directs the accused is prosecuted by the state

7. Where a youth is referred to the children’s court

8. If the accused due to a mental disorder is not capable of understanding the proceedings

9. Where an accused has pleaded in terms of s119 – i.e. a higher court has jurisdiction

10. Where the prosecution has been stopped by the prosecutor.
4 Miscellaneous matters relating to the trial

P Open justice – who may attend the trial

The general principle is that the conduct of criminal trials takes place in open court in the presence of the accused – the accused right to a fair trial includes the right to a public trial (Constitution s 35(3)(c)).

The principle of open justice is based on two main considerations
· The notion of a fair trial of which openness is an important consideration

· Consideration of publicity – the public are entitled to be informed of the conduct of criminal proceedings and the administration of justice.

However there are exceptions; in terms of s 153(1) all courts are given the power to exclude the public ;

· In the interests of the security of the state or good order, public morals or the administration of justice.  
· Protection of a witness but a court may on application order that a witness or an accused give evidence by means of CCTV but only if the facilities are available but the identity of the witness must be disclosed to the defence.
· The exclusion of the public on request by the complainant for a sexual offence – S153(3).
·  S153(4) to (6) provides safeguards for young persons – no person other than the accused, parent guardian or legal representative or persons whose presence is necessary may be present at a trial of a person under 18 without special permission.  Persons under 18 are also not entitled to attend any trial unless they are giving evidence.
Once the public have been excluded in terms of s153, special circumstances must be present before this ruling is relaxed.
Q Witnesses

Securing the attendance of witness

Either the prosecutor or the accused may compel a witness to attend by way of a subpoena and in certain instances the court may also do this.  If he fails to obey the subpoena he may be arrested and brought before court.  A person who could give material evidence and there is reason to believe he will or has absconded may be arrested.  The DPP may apply to a judge to have a witness detained who he believes may be intimidated, abscond, be in the witness interests, or the administration of justice – he may be detained until the conclusion of the case or six months after his arrest (the 180 day clause).  This applies to murder, arson, kidnap, robbery, sedition, public violence etc.  The Witness Protection Act provides for witnesses who believe that their lives are in danger to report to the director or witness protection officer to be voluntarily placed under witness protection.
Recalcitrant witnesses

In the case of recalcitrant witnesses, s189 empowers the court to institute a summary enquiry and if there is no just excuse he may be sentenced to a maximum period of 2 years or where the proceedings relate to a part III offence, 5 years.  Appeal is possible but the primary criminal case may be completed in the interim.  The following requirements must be met:  he must have refused to take the oath or to testify, a proper enquiry must be held and there must be no excuse for this.  A just excuse (s189) is wider than a lawful excuse – fear for safety and that of family and sympathy with political opinions does not constitute a just excuse.  S189 proceedings are not trials and the rules of justice must be complied with – the witness is entitled to fair opportunity to prepare for the proceedings and legal representation.
R Trial of mentally abnormal persons

If at any time after the start of the trial it appears or alleged that the accused is not of sound mind he must be dealt with in the manner provided (see above).  The question of sanity can also be raised for the first time after conviction and sentence and there is no onus on the accused to prove his mental defect.
S Trial of drug addicted persons

If the accused is probably such a person, the trial may be stopped and an inquiry held.
T Adjournment

A court may adjourn or postpone a case to a later date but these powers are regulated by s170.  When considering postponement the following two principles need to be considered:

· it is in the interests of society that the guilty should be duly convicted and not discharged due to an error which could have been avoided had the case been adjourned

· an accused is deemed to be innocent and therefore has a right, once charged to a speedy hearing

A court of appeal will not interfere with a lower court to adjourn a case provided that it was exercised judicially.  If a refusal to adjourn amounts to the exclusion of relevant evidence, the conviction will be set aside.  When the accused lawyer is absent and this is not the fault of the accused, the case must be adjourned or the conviction can be set aside.  A request for postponement to allow the accused to obtain work to pay for the services of his lawyer is not acceptable.  If the accused fails to attend on the date to which the case has been adjourned, he will be guilty of an offence.  An application for postponement on the grounds that an application for indemnity has not been decided upon is no valid reason to curb the DPPP duty to prosecute
U Speedy trial

It is the right of every accused to have the trial commenced and concluded without unreasonable delay.  There are three forms of prejudice which would otherwise result;

· Loss of personal liberty because of detention or restrictive bail conditions

· Impairment of personal security resulting from loss of reputation, social ostracism or loss of income from employment

· Trial related prejudice due to witnesses’ fading memories

Furthermore unreasonable delays bring the criminal justice system into disrepute.   S342A of the CPA regulates the issue of unreasonable delays.  In establishing whether the delay is unreasonable, the court is entitled to take into account the duration, the effect on the personal circumstances of the accused and witnesses, the seriousness, extent and complexity of the charges, actual or potential prejudice to the state or defence, the effect of the delay on the administration of justice, the adverse effect on the interests of the public or victims or any other matter.  The appropriate remedy for an infringement of the right to a speedy trial is to be determined in the light of the circumstances of each case and could include a stay of prosecution.
5 Joinder and separation of trials
Persons charged with the same offence or separate offences alleged to have been committed at the same place and time may be charged jointly.  Joinder of more than one person may give problems to the prosecutor since it is a principle that no person can be compelled by the prosecutor or co-accused to give evidence in a case in which he appears.  It also provides problems for the defence if one provides evidence that the other was at fault.
V Separation of trials

Common law position

It was a common law rule that where persons are jointly charged, a separation of trials was incompetent once the State had joined issue with the accused.  Where A and B were charged jointly and pleaded not guilty, the prosecutor could not apply for separation with the view to call A as witness against B especially if A were found guilty.  

The position under the CPA

The common law position was changed by s157 of the CPA.  The court now may at any time during the trial on the application of the prosecutor or accused direct that separate trials take place.  The court may abstain from giving a judgement in regard to any of the accused.  If the court had ordered a separation of trials, the trial of the first accused may be concluded and thereafter he may be called as a witness against the second accused.  The first mentioned need not be sentenced in order to be a competent witness but this is desirable since the possibility of fabricating evidence is smaller.  Where an accomplice is produced as a witness and submits to be sworn in as such and answers fully, he is absolutely freed from all liability to prosecution for such an offence – s204.  Although this is undesirable the practical administration of justice requires this.  
Grounds upon which separation may be applied for

In most cases separation is made by the defence since the state is always free to act against an individual from the start.  Note the following;

· As a general rule accused persons who are charged jointly should be tried jointly

· The question whether separation is allowed lies with the judicial officer and must be exercised judicially taking into account and considering the facts

· The mere possibility of prejudice is insufficient to justify an order for separation of trials – it must be established that the joint trial will do the accused an injustice
· An important consideration is when evidence at a joint trial is inadmissible against one but may incriminate the latter

· The state should not be unduly prejudiced in the presentation of its case since if there is a danger that the separation of trials will hinder the state then this consideration should be decisive

· S 196(2) provides the evidence an accused may give in their own defence at joint proceedings shall not be inadmissible against a co-accused

· Where the co-accuse blame one another it would often be in the interests of justice to try them together in order for the court to assess all the evidence together and then assign degrees of guilt.

· If one or two or more accused has pleaded guilty the best course is to separate the trails and to dispose of the trials of those who pleaded first.
W Joinder of persons charged separately
At common law persons charged separately should be tried separately.  S157(1) now provides that an accused may be joined with another before any evidence is led in respect of the charge in question.  If the prosecutor objects to joinder it appears it is final.  The failure to charge another party who is suspected of involvement does not amount to a breach of rules.
6 The conduct of the trial

X Introduction

The CPA sets down certain rules that should be observed but the trail is subject to the management of the presiding judicial officer.  An important principle is that “ justice should both be done and be manifestly seen to be done” and hence it is a requirement that witnesses and the accused must be treated courteously by the court, defence and prosecution.  The basic question to be asked is whether the basic right of an accused to a fair trial has been affected by an irregularity to such a degree that it cannot in principle be said that justice has been done.   The standards which a judicial officer should maintain in questioning are as follows;
· The questioning should not be in such a matter that impartiality is questioned or doubted

· The court should not take part to the extent that its vision is clouded by the dust of the arena and then unable to adjudicate properly

· The court must not intimidate or upset a witness such that the answers are weakened or credibility shaken

· The trial must be conducted in such a way that impartiality, fairness and reasonableness is manifest to all

A judicial officer can only properly fulfil his duties if he guards against his own actions and continually restrains them.  In terms of s35(3) of the constitution every accused is entitled to a fair trial and rights related thereto include the procedure and process of the trial, the right to be presumed innocent, to remain silent and not to testify during proceedings.
Y The Case for the Prosecution

Opening of the State’s case

Before evidence is led the prosecutor is entitled to address the court in order to explain the charge and open the evidence intended to be adduced for the prosecution (s 150(1)).  The prosecutor’s address is heard after the process of arraignment is completed and comes into operation after the accused has pleaded not guilty and the prosecutor intends to lead evidence.  In complicated cases the prosecutor’s address can be of great assistance.  The prosecutor should, though, avoid reference to evidence that may not be admissible or any contentious matter that may prejudice the case of the accused.
Evidence for the State

The manner in which the examination of witnesses should be conducted and the nature of questions asked are part of the law of evidence.  The presiding office must make sure that the accused understands the language used.  Where the language used by a witness is not one of the official languages an interpreter must translate.  The interpreter must be sworn in accordingly and if not done so is an irregularity.  Poor performance by the interpreter infringes the accused’s right to a fair trial.  Every accused has the right to be tried in a language which he understands or failing this to have the proceedings interpreted for him.
Trial in open court and evidence presented:

· Every trial must take place in open court in the presence of the accused and the witnesses must give their evidence orally - viva voce.  
· Evidence of certain formal matters may be by way of affidavit subject to the right of the opposing party to object against such evidence.  The prosecutor may then examine the witnesses for the prosecution and where a document is received in evidence it must be read out in court unless the accused has it or dispenses with the reading. 
· Statements made by witnesses at a preparatory examination may not be proved even where the accused admits to the facts in the record.  
· S 213 introduced a change to the rule that evidence must be oral.  It provides that a written statement in certain circumstances will be admissible to the same extent as oral evidence given by such person.  Such statements must be served on the opposing party who may object at least two days before the commencement of proceedings.  The state or accused may however order the witness to give oral evidence.  An accused may not make use of the section. 

· Another exception to the rule that evidence must be given orally is found in offences relating to hijacking (Civil Aviation Offences).  This provides for statements made outside the country for those who can’t be found in the country.  
As regards the calling of witnesses the following are important;

· It is accepted practice that the prosecutor does not need to call all the witnesses who made depositions at the preparatory examination

· The prosecutor is not bound to call witnesses whom he believes are hostile to the prosecution or untruthful

· The function of the prosecutor is to present the matter fully and fairly and to conduct the case with judicial discretion, not in a vindictive spirit

· The prosecutor is free to call a witness who has not given evidence at the preparatory examination and who is not on the witness list given to the accused but he must give notice that they will be called
· Once a state witness is in the box, the prosecutor may not interview them privately

· In undefended cases the prosecutor is obliged to present before the court any information favourable to the accused.  In defended cases he should place such information at the disposal of the legal representative

· The defence is entitled to examine each state witness and this right also extends to co-accused.  It is the duty of the presiding office to grant an accused sufficient opportunity to fully cross examine a state witness

· The nature and extent of cross examination is not always clear to an accused and it is unfair to expect he performs in the same way as a lawyer – in this instance it is the duty of the magistrate to assist by means of pertinent questions

· The power to refuse a request to recall a witness for cross examination should be used sparingly

· Where the defence proposes to submit another version of the facts, there normally rests a duty in the defence to put its version to the state witness whose evidence the defence will contradict.  The court can then be placed in a position to estimate the relative acceptability of the two versions

· A court should assist a struggling undefended accused with his cross examination

· There exists no absolute rule that failure to cross examine precludes the party in question from disputing the truth

· After every witness for the prosecution has been cross examined, the state may re-examine these witnesses on any matter arising from cross examination

· After all the evidence for the prosecution has been disposed of, the prosecution must close its case – the presiding officer generally does not have this power.
Z Discharge of Accused at the close of the State’s case

S174 provides that if the court considers that the prosecution has not made a case, provided no evidence, against the accused, it may return a verdict of not guilty.  No evidence means no evidence on which a reasonable man might properly convict.  Here the credibility of witnesses is not relevant.  The modus here is subjunctive – evidence on which a reasonable man might and not will convict since the question of a conviction is purely hypothetical or speculative since one is not dealing with facts that are regarded as having been proved.

There are two levels on which the discretion may be exercised;

· The presiding officer must decide if there is sufficient evidence to place the accused on his defence

· If the answer to this is negative, he must decide nevertheless whether to put the accused on the defence

In the light of the constitution if the prosecutor has not made a case then it would be unconstitutional to continue the case in the hope that the accused would implicate himself or co-accused since this is contrary to the concept of presumed innocence, the right to remain silent and the right not to testify.  This has three practical consequences impacting on s174;

· The court has a duty to raise the possibility of discharge when it appears there is no evidence against the accused

· Credibility should be taken into account when no reasonable person would accept it

· The question of whether there is the possibility that defence’s evidence may supplement the state’s case when there is no evidence that a reasonable man would convict has no application.

Refusal of the court to discharge the accused on the conclusion of the state’s case is not grounds for appeal.

If an accused’s application for discharge at the end of the state’s case is successful, the DPP may appeal in terms of s310 but only on a question of law.  It is the duty of the court to ensure that an unrepresented (and represented) accused against whom the state has not made out a prima facie case is discharged before he testifies.  The court also has a duty to inform the unrepresented to apply for discharge in respect of a charge(s) for which there is no evidence. 

In view of the duty of the courts to protect an accused’s rights to a fair trial, it can be expected that the considerations governing discharge will be developed along the lines of burdens of proof, right of silence, right not to testify.  A person ought not to be prosecuted in the absence of a minimum of evidence upon which he can be convicted merely in the expectation that at some stage he might incriminate himself.  This is recognised in the common law principle of reasonable and probable cause to believe that the accused is guilty.  The prosecution should not commence without the minimum of evidence and cease when it falls below the threshold.
AA The defence case

The accused’s rights to be explained

If accused is not discharged, the procedure in s151(1) must be followed.  The judicial officer must ask the accused if he intends leading evidence for the defence.  This has been extended by asking the accused whether he wants to remain silent.  If the accused is not adequately informed of his rights the conviction can be set aside.  The record must also show what was conveyed to the unrepresented accused regarding the right to consult with a lawyer of choice, the right to be provided with one at state’s expense and the right to dispense with a lawyer.  An accused rights include his rights to the police docket or state witnesses’ statements unless there is good grounds for their refusal.

In terms of s 35(3)(h) of the constitution every accused has the right to a fair trial.  Fairness needs to be decided upon the facts of each case and this must not only be to the accused but also to society and involves a number of things;

· the right to be tried within a reasonable time, 

· right to legal representation, 

· right to be fully informed of the charge

· right to cross examine witnesses

· right to call witnesses

· right to have evidence excluded under certain circumstances

An unrepresented accused must be assisted by the court, for example if there is a failure to cross examine witnesses properly, the presiding officer should question the witness in order to reduce the risk of a failure of justice.

An accused intends testifying in his own defence, he shall except where on good cause it is shown otherwise be called as a witness before any other witnesses.  S (1)(a) provides that if the accused wishes to lead evidence he may address the court in evidence to be led but in practice this is not done.

Witness for the defence

The accused or lawyer must then call witnesses for the defence – it is undesirable that witnesses are present in the court beforehand since this might affect the weight of evidence.  Every accused has the right to remain silent, not to testify, to adduce and challenge evidence and not to be compelled to give self-incriminating evidence.  Once a client has placed his case in the hands of counsel, the latter has complete control.  A court should not refuse an undefended accused’s request to call witnesses even if the court believe he is adopting delaying tactics.  Where these is no proof that certain witnesses are available, the court may not draw an adverse inference from the failure of the accused to call them.  
The prosecution is entitled to cross examine each witness called by the accused and the accused if he elects to give evidence.  Improper cross examination of the accused by the prosecutor may lead to a conviction being set aside on appeal or review.  Courts are loath to reject the defence’s version that is left untested by a prosecutor who decline to cross examine.
The accused rights to silence

The accused cannot be compelled to give evidence on his own behalf.  Any finding that an accused’s silence constitutes evidence of guilt will be in conflict with the constitution s35(3)(h).  The exercise of this right has consequences since it could leave prima facie evidence of the state uncontested – thus the accused must be informed of this possibility.  An accused has furthermore the right not to be a compellable witness against himself.  The CC held the right to silence is infringed by holding silence against an accused after been warned of this right without further warning than an inference can be drawn from the failure to raise an alibi and that such silence cannot be used in cross examination of the accused.
Judgement where an accused had pleaded guilty and not having been informed of his right to remain silent may need to revisited.
Unsworn statement by the accused

The right to give an unsworn statement has been abolished and an accused must testify under oath or not at all.
Formal admission by the accused

An accused or his council may admit any fact placed in issue – this absolves the state of the duty of proving such act.
Re-examination of witnesses

After every witness has been cross examined by the other party, the party who called the witness may re-examine the witness on any matter raised during cross examination.
AB Rebutting evidence by the state

If the defence introduces new matter which the prosecution could not reasonably have expected to foresee, the State may be permitted after the close of the defence’s case to present rebutting evidence.  Where the defence has by nature of its cross examination given an indication of the matter which it proposed to raise in the course of its defence, the court will not normally allow a rebuttal.  If the prosecution requires postponement to deal with the matter the prosecutor must close his case but apply for postponement before closure.  The state will not normally be allowed to introduce fresh matter during its rebuttal.
AC Calling or recalling witnesses by court and questioning by the court

S167 provides the court to examine or recall any person subpoenaed if their evidence appears essential to a just decision of the case.  In terms of s186 the court may at any stage subpoena any person as a witness if the witness appears essential to a decision of the case.  However this power should be sparingly used since it is not up to the court to build a case which a lax prosecutor has neglected to establish.  If the judge exercises his discretion improperly, this would constitute an irregularity.  If the court does call a witness in terms of s167, the party adversely affected should be given the opportunity of rebuttal.  The interpretation of s167 entrenches the accusatorial nature of SA criminal procedure.  Note that the court may however only recall and re-examine an accused that has testified at the proceedings in terms of s167.   When neither the state nor the defence has adduced evidence, it is irregular to call a witness in terms of either s167 or s186.
AD  Recording of evidence

The presiding officer has the duty to ensure that the evidence and all proceedings are faithfully recorded.  The recordal is important especially when the delivery of judgement occurs since it is seen to curb arbitrary judicial decisions.  When a magistrate has made a mistake in the recording of evidence, he cannot correct the mistake after sentence, the High Court alone can correct the mistake in a substantive application on notice of motion by either the prosecutor or the accused.  When a demonstration of an incident occurs, the presiding officer and counsel should see that it is described in detail in the record.
AE Address by the prosecutor and defence
After all the evidence has been adduced, the prosecutor may address the court after which the accused or his counsel may address the court – s175.  This section does not make it obligatory for the court to enquire of the accused whether he wishes to address the court but such an enquiry should be made.  If the accused is deprived of the opportunity to address the court this would be a fatal irregularity.  As far as the legal representative is concerned, the general rule is that if he wishes to address the court he must intimate it without delay if he is not invited to do so by the court.    However where an accused refuses to address the court, he loses or abandons the right.
7 The Verdict
It is convenient to treat the proceedings in the trial court into two distinct components and to treat as the trial only that portion of the proceedings during which the issues between the prosecution and the accused are presented to the court for consideration.  After this has been completed, the issues have been formulated and supported by evidence, the court now delivers the verdict. 
AF The Verdict

Competent verdicts (general rules)

S270 provides that all the elements of an offence which is proved the accused may be found guilty but where the offence charged is specifically dealt with in the Act and the competent verdicts are listed in the Act s270 is excluded.  Although it is not necessary that a competent verdict should formally be mentioned in the indictment, it is desirable that the accused is informed of the competent verdicts that can be brought against him.  
Competent verdicts (specific provisions)

Verdict of guilty of attempt or being an accessory after the fact – any person charged with an offence may be found guilty of an attempt to commit that offence or of an attempt to commit any other offence of which he may be convicted on the charge (s256).  A person may not, having been charged of committing an offence thereafter charged of attempting to commit an offence.  A verdict of being an accessory after the fact is a competent verdict on a charge of having committed an offence.

Competent verdicts on a charge of murder and attempted murder – these include culpable homicide, assault with intent to do grievous bodily harm, common assault, robbery, public violence, pointing a fire-arm, exposing an infant, disposing of the body of a child in order to conceal its birth

Competent verdicts on a charge of rape and related offences = assault with intent to do grievous bodily harm, common assault, sexual assault, compelled sexual assault, compelled self-sexual assault, incest, acts of consensual sexual penetration with a child
Competent verdicts on a charge of robbery – assault with intent to do grievous bodily harm, common assault, pointing a fire-arm, theft, receiving stolen property, possession of goods, acquiring or receiving stolen property.

Miscellaneous remarks – in each of the above, the evidence necessary to constitute the lesser offence must be before the court.  In cases where the possibility exists of the accused being found guilty of a similar offence to the one charged, the prosecutor should, if a verdict of guilty of the second offence is not a competent verdict, specifically include the second offence as an alternative count. 

Where an accused is found guilty of any one of the above mentioned offences on which a verdict on a charge of a major offence is competent it is unnecessary to apply for a corresponding amendment to the charge since the charge is regarded as comprising all the subsidiary charges to support the relevant competent verdicts.
AG Amendment of verdict

When by mistake a wrong judgement or sentences is delivered and passed, the court may before or immediately after (that is within a reasonable period) amend the judgment or sentence – ss 176 and 298.  When incorrect facts have been placed before a court upon which the court has imposed a proper sentence, the court may not correct it.  After a reasonable time has passed the judge or magistrate is functus officio and no longer has the power to amend a mistake.  When a sentence is altered on review, the invariable practice to it antedate such sentence.  
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