Mrs X1 and Mrs X2 are charged as co-accused in a case of robbery with aggravating circumstances. Mrs X1 wants to testify against her spouse Mrs X2 but first wishes to apply for a separation of trial. Advise Mrs X1 if this is possible (in light of Sec 195 and 196(2) of the CPA) and if so, how the court determines whether the accused should be separated to stand trial separately.

The following section of the CRIMINAL PROCEDURE ACT is relevant

196 
Evidence of accused and husband or wife on behalf of accused

(1)
 An accused and the wife or husband of an accused shall be a competent witness for the defence at every stage of criminal proceedings, whether or not the accused is charged jointly with any other person: Provided that-

(a) 
an accused shall not be called as a witness except upon his own application;

(b) 
the wife or husband of an accused shall not be a compellable witness where a co-accused calls that wife or husband as a witness for the defence.

(2) 
The evidence, which an accused may, upon his own application, give in his own defence at joint criminal proceedings, shall not be inadmissible against a co-accused at such proceedings by reason only that such accused is for any reason not a competent witness for the prosecution against such co-accused.

(3) 
An accused may not make an unsworn statement at his trial in lieu of evidence but shall, if he wishes to give evidence, do so on oath or, as the case may be, by affirmation.

This question revolves around the competence and compellability of co-accused who are spouses to testify on behalf of the prosecution. In this case, the competence and compellability of Mrs X1 to testify against Mrs X2 on behalf of the state.Sections 195(1) and 196(2) govern when a spouse who is jointly charged together with her co-accused spouse can testify on behalf of the state.

The facts in this case indicate that Mrs X1 wishes to testify against Mrs X2. For Mrs X1 to be a competent and compellable witness for the state, her trial must first be separated from the joint trial. This is because Mrs X1 can not be a     competent witness for the state whilst she is joined in criminal proceedings with Mrs X2. For Mrs X1 to be a competent and compellable witness for the prosecution, her trial must first be separated from that of Mrs X2. It is also proper that after the separation of their trials the case for Mrs X1 be completed before she can testify against Mrs X2.Section 157(2)of the CPA makes it possible for Mrs X1's trial to be separated from that of Mrs X2. A separation of trials can take place at any time upon application by either the state or any of the accused or the court may, without such application mero metu order such separation if it is in the interests of justice to do so. A separation of trials lies in the discretion of the court, which discretion must be exercised judicialy after taking into account factors such as the interests of justice, weighing the interests of the accused vis-a-vis the interests of society, the prejudice likely to be caused the applicant if separation is refused weighed against the prejudice to the prosecution or the other accused if separation is ordered. The applicant must also show that there is a probability and not merely a possibility that a joint trial will result in prejudice which will render her trial unfair

Miss X is tried in the HC on a charge of murder. During trial she realizes that one of the assessors is a distant relative and that the presiding officer is a member of a book club to which Miss X also belongs which meets once a moth in the town hall to discuss various works of literature. Miss X decides that it would be to her advantage to be known to the assessor and presiding officer and does not inform her legal representative. Neither the assessor nor the presiding officer mentions the acquaintance and it is never established whether or not they were aware of it. Miss X is convicted at trial and sentenced to life in prison. Miss X now approaches you and wishes to appoint you as her legal representative. She wishes to approach the court for relief. Answer the following questions keeping the above set of facts in mind:

1. What procedure would be the most  appropriate to approach the court for relief?

2. On what grounds/basis can she institute the remedy you identified in 1 above?  Discuss fully.

3. Whilst researching Miss X’s case you discover that there is a witness who can place Miss X 100km from the scene at the time of the murder. The witness, for some reason, was never called. What would you advise Miss X in this regard?

This question is designed to test your knowledge of:

A) The role of assessors in the superior courts

B) The recusal of a presiding officer

C) The difference between appeal and review

D) Additional evidence

The difficulty with this question is that you were not told whether the assessor and the presiding officer were aware of the connection with the accused and even if they were aware, does it constitute an actual bias. In this light you would have to argue both positions. You should also keep in mind that the accused was deceptive in the fact that she did not disclose her association and it is trite that ‘one cannot approach the law with dirty hand’. 

In answering this question we suggest the following should have been included:

A) The role of assessors in the superior courts

Your client was tried in the HC and therefore the judge had the discretion to appoint assessors or to sit alone. We therefore assume that the presiding officer appointed two assessors to assist at trial. The decision to appoint assessors is guided in practice by the recommendation of the DPP (although the final decision is that of the judge). We will assume in this context that the DPP recommended the appointment of assessors.  An assessor cannot serve if he has a personal interest in the proceeding, there are reasonable grounds to believe that a conflict of interest will arise or there are reasonable grounds to believe that the assessor will be biased (the other two grounds are absence and death but they are irrelevant here).  An assessor may request his own recusal on the three grounds suggested immediately above. Keep in mind that an assessor in the HC is usually an advocate, magistrate, attorneys, professors of law or an expert in a particular field who in the opinion of the court is necessary. 

B) Recusal of a presiding officer

Recusal is regulated by common law since the CPA makes no provision therefore. The ‘test’ for the presence of judicial bias is:

i. There must be a suspicion that the presiding officer MIGHT BE biased.

ii. The suspicion must be that of a reasonable person in the position of the accused.

iii. The suspicion must be based on reasonable grounds.

iv. The suspicion is one which the reasonable person referred to in ii WOULD have held. 

There are numerous court decisions and presumptive situations on the presence or absence of bias:

	BIAS ESTABLISHED 
	BIAS NOT ESTABLISHED

	Magistrate in previous capacity as prosecutor concerned with the merits of the case.
	Irregularity in questioning of a witness by a trial court

	Magistrate hearing a bail application when he took down the confession of the accused
	Judge and accused belonging to different race group

	Relationship with one or other of the parties
	Presiding officer dealt previously with similar charges against the same accused in his capacity as judicial officer

	Magistrate presiding over an inquest and a subsequent trial arising therefrom. 
	Knowledge of the facts obtained at a civil trial based on the same facts which result in a criminal trial

	Two judicial officers attached to the same bench and one appears as a litigant or accused before the other
	A presiding officer who is threatened by the accused is not necessarily biased


As a general rule any presiding officer who is aware that he has any feelings of partiality or enmity or any motive which may predicate such partiality or enmity should recuse himself and ensure a substitution. 

C) Review/Appeal

Should a presiding officer refuse to recuse himself (or an assessor,) when he should have done so, the refusal would constitute a good ground of review. The ground of review will then be based on the partiality or enmity of the presiding office (or assessor). 

Theoretically therefore your client could should approach the court for relief through a review proceeding. However there is a problem in the fact that your client was aware of the bias and did not raise it. Your clients knowledge of the bias is however difficult to prove unless she pointedly admits it. If we assume that the presiding officer and assessor were aware of the relation and acquaintance respectively but still did not recuse themselves a ground of review MAY be established. However it is arguable in the case of the presiding officer whether a slight acquaintance is sufficient to establish bias. The test however requires that the accused suspect that the presiding officer WOULD BE biased and not that he or she MIGHT BE BIASED.  If we assume that the presiding officer and assessor were not aware of the relation and acquaintance, which may be supported by the prosecutions failure to note it, then your client does not have a plausible ground of review especially considering that she did not raise it. It is also difficult to assume that bias would necessarily be present simply because your client and the presiding officer belong to the same book club or that one of the assessors is a distant relative (in other words were there any reasonable grounds to assume that bias would be present on the part of the assessor or presiding officer).

Your client may have been better served by raising her suspicion in court. It is possible for your client to appeal against her conviction and/or sentence in this case but the supposed bias is then a moot point unless a special entry of irregularity or illegality was raised by your client at trial or after trial which is unlikely since she did not disclose her knowledge. Had she disclosed her knowledge and the court refused to recuse itself or the assessor she has reasonable grounds but she did not.   In considering an appeal on special entry of irregularity or illegality the provisions of section 322(1) must be taken into account. Essentially the conviction and sentence are not to be set aside by reason of irregularity unless it appears to the SCA that a failure of justice has in fact resulted from the irregularity. The question would then be whether the irregularity is of such a nature that it vitiates the proceedings or whether it is of the kind which requires consideration of whether on the evidence and credibility findings, unaffected by the irregularity, there was proof of the accused’s guilt beyond a reasonable doubt. In your clients’ case, if we assume that the presiding officer and assessor were not aware of any association or reasonably aware of any partiality or enmity, the question then becomes on of factual finding of guilt. If your client wishes to contest her conviction based on an alleged error by the court in interpreting the merits she should launch an appeal. 

On the question of the witness who did not testify at trial your client, if she chooses to appeal, may make an application to adduce further evidence. Your client would be appealing from the HC to the full bench of the HC and will therefore have to satisfy the requirements as explained on page 424-425 at paragraph 3.4.2 of the 10th edition of the Handbook (English version). 

The issues of medical parole and correctional supervision are very topical in South Africa at present. Fully discuss and compare section 276(1)(i) imprisonment and correctional supervision.

	276(1)(i) IMPRISONMENT
	CORRECTIONAL SUPERVISION

	The Commissioner of Correctional Services is empowered to release the prisoner on correctional supervision. The Commissioner therefore has a discretion. 
	A community based form of punishment usually including house arrest, monitoring and community service (can include a compensation order, supervision by a probation officer and attendance of skills courses). The aim is to rehabilitate the offender. 

	Can only be used if the court considers the crime to warrant a maximum term of 5 years imprisonment (suitable for serious crimes that warrant imprisonment but not exceeding 5 years).
	May include ‘family conferences’ and ‘victim-offender mediation’. 

	Prisoner is evaluated on starting his prison sentence. 
	Can be imposed as a sentence on its own (no prison terms connected thereto), as a condition to a suspended or postponed sentence; linked to imprisonment in terms of sec 276(1)(i) or where the Commissioner of Correctional Services applies to the court to reconsider its original sentence with a view of replacing it with one of correctional supervision. 

	The Correctional Supervision and Parole Board decide on the suitability of release on correctional supervision. 
	May be imposed for any offence apart from those mentioned in minimum sentencing legislation. 

	The prisoner must serve at least one sixth of his sentence before he becomes eligible for correctional supervision. 
	The court must determine the composition of correctional supervision and the discretion does not lie with the Department of Correctional Services. 


Interpret section 174 of the CPA in a practical manner by discussing its application in cases decided by the South African courts.

Interpret section 174 of the CPA in a practical manner by discussing its application in cases decided by the South African courts. 

Section 174 of the CPA states as follows:

174 Accused may be discharged at close of case for prosecution

If, at the close of the case for the prosecution at any trial, the court is of the opinion that there is no evidence that the accused committed the offence referred to in the charge or any offence of which he may be convicted on the charge, it may return a verdict of not guilty.

In discussing case law relevant to section 174 it is important to distinguish between pre-constitutional and constitutional era case decisions since section 35 of the Constitution heavily altered the accused persons right to be presumed innocent, which, to a degree, is what section 174 is to protect. 

Pre-constitutionally the court used the so-called Shuping test is determining whether to grant or deny a 174 application. Essentially the Shupping test asked:

1. Is there evidence on which a reasonable man might convict? and IF NOT,

2. Is there a reasonable possibility that the defense evidence may supplement the States case (in other words would the defense case assist the State in proving a case against the accused)? 

If the answer to EITHER of the above was YES then the accused should not get the benefit of a 174 discharge. 

One can easily see that the test in the Shuping case will not stand up to Constitutional scrutiny since it essentially violates the privilege against self-incrimination and the right to human dignity. 

In Lubaxa the SCA took the following view of 174 discharge:

1. An accused MUST be discharge at the end of the State’s case if the conviction would only be possible if the accused self-incriminated (in other words the accused CANNOT be made to supplement the States case, as was the position under Shuping). 

2. In the event that the evidence of a co-accused could supplement the States evidence against an accused who applies for a 174 discharge such discharge should not be granted and refusal is justified by incrimination by a co-accused and not self-supplementation of the States’ case. 

From a practical perspective section 174 discharge has the following effects:

a) Section 174 entitles the accused to raise autrefois acquit if charged again with the same offence.

b) Discharge is a question of LAW and therefore assessors are not involved in the decision to grant or refuse discharge. 

c) In deciding to grant or refuse discharge the presiding officer MAY NOT take the credibility of State witnesses into account (in Mpetha however the court said that credibility could play a limited role unless the evidence was so poor that no reasonable person would accept it). 

d) If the State’s case consists mainly of circumstantial evidence from which various different inferences may be drawn discharge may be refused if one of the possible inferences indicates guilt even if the rest do not. 

e) The standard of proof in a 174 application is ‘a balance of probabilities’ and NOT ‘beyond a reasonable doubt’. Due to the difference in burden of proof, the accused can theoretically be denied 174 discharge and thereafter close his case without leading ANY evidence and yet still be found not guilty. This is because the burden in the question of guilt and/or innocence is different from the burden in a 174 application (see Masondo: in re S v Mthembu). 

f) The accused cannot apply for a 174 discharge if he has already commenced his defense. It is however possible for him to be discharged of some offences and to proceed to open a defense against those refused. 

A court may not alter or revoke its judgement once passed as it becomes functus officio. There is however an exception to this rule. Identify the exception and discuss fully.

1. Section 176 provides a LIMITED exception and does not apply if the incorrect judgment was as a result of misdirection or incorrect procedure (in which case appeal or review are the appropriate remedies).

2. Section 176 MUST be read with the common law approach that allows for linguistic and other MINOR changes to a judgment where the SUBSTANCE thereof is not affected.

When by mistake, a wrong judgment or sentence is delivered or passed, the court may, before or immediately after its is recorded, amend the judgment or sentence in terms of section 176 and 298 of CPA.  The sections are only applicable when the mistake made by the court is one inherent in the judgment or sentence.  Where incorrect facts have been placed before a court upon which the court has imposed as proper sentence, the court may not correct as being a wrong sentence in terms of section 289 when the truth is later discovered.

After a reasonable time has elapsed, the judicial officer is funcus officio and he no longer has the power to amend the mistake.  He ought to report the position to the High Court and request a review.  The Magistrate is not authorised mero motu to set aside a wong conviction, however he is permitted to effect linguistic or other minor corrections to his pronounced judgment without changing the substance thereof.

In terms of the common law, a court is said to be functus officio once it has delivered its verdict or judgment. The implication is that once it has delivered its judgment , the respective court may not, itself, alter or revoke its verdict. The common law, however, permits only language errors and other slight changes to a court's judgment. Such slight changes must not alter the outcome or substance of the verdict or judgment.

Whilst the common law prohibits wholesale amendments to a court's own verdict, section 176 of Act 51 of 1977 provides for exceptions to the common law prohibitions. This section provides that when by mistake a wrong judgment is delivered, the court may, before or immediately after it is recorded, amend the judgment. In terms of this section, the court may only amend its own verdict when there was a genuine mistake made and this mistake is to be amended before or immediately after the recording of the judgment. However, a court is not permitted to invoke  section 176 where a verdict was given as a result of a misdirection or where there was an incorrect procedure.

A court is similarly allowed  to amend the sentence it has imposed in terms of section 298 of the CPA.

1.       X is arraigned on a charge of culpable homicide. On the date of trial he is asked to plea to the charge and promptly informs the court that he “has instructions to remain silent and not to disclose a plea because the presiding officer is a member of a highly secretive government agency which wishes to experiment on the brains of innocent people”. How would you approach this situation if you were the presiding officer?

 

2.       Y is arraigned on a charge of kidnapping and attempted murder.

a.       On 23 December 2011 he objects to the charge on the basis that it does not disclose an offence.

b.      On 23 January 2012 he appears in the dock obviously intoxicated and throws vulgar epithets at the presiding officer and then refuses to plea.

c.      On 29 February he approaches the prosecutor and asks to enter into formal plea negotiations which request is declined on the basis that he is unrepresented.

d.      On 4 March 2012 he pleads autrefois acquit to the charge on the basis that he was charged with and acquitted off similar charges on a similar set of facts in 2010.

e.      On 7 March he pleads guilty in terms of section 112 but during questioning states ‘I only shot at the complainant because he was going to stab my car tires with a screwdriver and I drove away not realising that the complainants child was in the backseat of the car’.

On this final episode the court changes the plea of guilty to one of not guilty in terms of section 113 and orders the appointment of a legal representative for Y. You are the appointed legal representative. You are faced with a very irate Y who demands answers to the following:

         i.            What is the procedure at trial from this point especially in light of the court’s decision to change his plea to not guilty?

       ii.            Why his previous actions (in terms of a-e above) did not succeed in court. Here he requires full details from you.

      iii.            Whether or not there is any other way to frustrate the court process besides those described in a-e above. Y does not want to go to prison and has heard from friend that if the case is postponed 10 times the court will eventually stop the prosecution.

     iv.            In relation to point iii above he asks the following:

a)     Y tells you that he takes medication to control ‘the voices in his head’. He is fully in control and sane as long as he is medicated. He wants you advice on whether he should stop taking his medication so that he can plead not guilty by reason of mental defect. Y thinks that he will then be placed in a mental facility where he can regain sanity within a relatively short period and thereafter will be released as a free man. He states that if he is ever charged again he will simply plea autrefois convict or autrefois acquit depending on the courts determination at trial. 

b)      His next idea is to plead not guilty and then if convicted to raise his mental status on appeal and argue that the court should never have accepted the plea in the first place. He asks you whether this will succeed.

c)      Y asks you to explain the difference between sec 77 and 78 of the CPA.

d)      After you explain section 77 and 78 of the CPA Y tells you that at the time of the incident he was drinking heavily and that he is not permitted to drink on his medication because it causes rage and blackouts. He now claims he does not remember the incident at all. Explain to Y the impact of the statements he made in his 112 statement on his last appearance in court.

This week the question(s) were based on Chapter 14 of the Handbook.

1. X is arraigned on a charge of culpable homicide. On the date of trial he is asked to plea to the charge and promptly informs the court that he “has instructions to remain silent and not to disclose a plea because the presiding officer is a member of a highly secretive government agency which wishes to experiment on the brains of innocent people”. How would you approach this situation if you were the presiding officer?

This question requires a discussion of section 77 of the CPA. Section 77 regulates the procedure for an accused who, at any stage of the proceedings, due to mental defect or incapacity, appears incapable of understanding the proceedings and therefore incapable of forming a proper defence.  The accused in this case is then referred to a psychiatric institution for a period of 30 days for evaluation. The evaluation is conducted by the superintendent of the facility or y any such person he so designates. The court may however order that the investigation be conducted by the superintendent, a psychiatrist appointed by the court and a psychiatrist appointed by the accused if he so wishes.  If the findings of the medical experts are unanimous the court orders that the accused be held in a psychiatric hospital pending the signification of a judge in chambers (this order is made without the court hearing further evidence). If the report is not unanimous or is disputed the court hears further evidence and thereafter determines the matter.  The accused in this instance is not entitled to an acquittal and can be re-tried when he regains control of his mental faculties. Please note that a psychopath does not fall into this category of accused.  

If the accused committed a criminal act but was incapable of appreciating the wrongfulness of his conduct or of acting in accordance with such appreciation the procedure is indicated in section 78.  In this case the accused, if due to mental defect is found to lack criminal responsibility, is entitled to be found not guilty by reason of mental defect. In this case the court can order detention in a psychiatric institute or other such institution, conditional release or unconditional release. Note that section 78 also regulates DIMINISHED CAPACITY and states that in such an instance such diminishment may be taken into account by the sentencing court. 

2. Y is arraigned on a charge of kidnapping and attempted murder.

a. On 23 December 2011 he objects to the charge on the basis that it does not disclose an offence.

b. On 23 January 2012 he appears in the dock obviously intoxicated and throws vulgar epithets at the presiding officer and then refuses to plea. 

c. On 29 February he approaches the prosecutor and asks to enter into formal plea negotiations which request is declined on the basis that he is unrepresented.

d. On 4 March 2012 he pleads autrefois acquit to the charge on the basis that he was charged with and acquitted off similar charges on a similar set of facts in 2010. 

e. On 7 March he pleads guilty in terms of section 112 but during questioning states ‘I only shot at the complainant because he was going to stab my car tires with a screwdriver and I drove away not realising that the complainants child was in the backseat of the car’. 

On this final episode the court changes the plea of guilty to one of not guilty in terms of section 113 and orders the appointment of a legal representative for Y. You are the appointed legal representative. You are faced with a very irate Y who demands answers to the following:

i. What is the procedure at trial from this point especially in light of the court’s decision to change his plea to not guilty?

ii. Why his previous actions (in terms of a-e above) did not succeed in court. Here he requires full details from you. 

iii. Whether or not there is any other way to frustrate the court process besides those described in a-e above. Y does not want to go to prison and has heard from friend that if the case is postponed 10 times the court will eventually stop the prosecution. 

iv. In relation to point iii above he asks the following:

a) Y tells you that he takes medication to control ‘the voices in his head’. He is fully in control and sane as long as he is medicated. He wants you advice on whether he should stop taking his medication so that he can plead not guilty by reason of mental defect. Y thinks that he will then be placed in a mental facility where he can regain sanity within a relatively short period and thereafter will be released as a free man. He states that if he is ever charged again he will simply plea autrefois convict or autrefois acquit depending on the courts determination at trial.  

b) His next crazy idea is to plead not guilty and then if convicted to raise his mental status on appeal and argue that the court should never have accepted the plea in the first place. He asks you whether this will succeed. 

c) Y asks you to explain the difference between sec 77 and 78 of the CPA. 

After you explain section 77 and 78 of the CPA Y tells you that at the time of the incident he was drinking heavily and that he is not permitted to drink on his medication because it causes rage and blackouts. He now claims he does not remember the incident at all.  Explain to Y the impact of the statements he made in his 112 statement on his last appearance in court.

i. See page 253 – 256 of the textbook. Y will be asked to give a plea explanation. The issue of any admissions made during Y’s initial guilty plea are however relevant to the issue – see page 250 paragraph 4.2.4 for prior admissions. 

a) See page 241 of the Handbook paragraph 2.5.

b) See page 239 of the Handbook paragraph 2.3. 

c) See page 243 – 244 of the Handbook paragraph 3.2.

d) See page 259 – 262 of the Handbook paragraph 4.4.3 – the meaning of the concept ‘merits’ in important in this question. 

e) See page 250 of the Handbook paragraph 4.2.4 for a discussion of the change of plea from guilty to not guilty. 

ii. See page 264 of the Handbook paragraph 4.11 for a discussion of unreasonable delay in terms of section 342A.

a) See pages 239 -241 of the Handbook paragraph 2.4 and pages 258-262 (paragraphs 4.4.2 and 4.4.3) to answer this question.

b) See pages 239-241 of the Handbook paragraph 2.4. 

c) See question 1 above and pages 239-241 of the Handbook paragraph 2.4. 

Fully discuss the difference between a 'question of law' and a 'question of fact'. Refer to case law throughout your discussion. Please do not repeat the information in the textbook but rather attempt to explain the difference in your own words.

WEEK 6 – THE DIFFERENCE BETWEEN A QUESTION OF LAW AND A QUESTION OF FACT

Thank you to those students who contributed to the online discussion on this this question. You will note that we formulated this question in a straight-forward manner which did not require any application of law to facts. The case prescribed for Assignment 1 is an example of how the issue becomes pertinent in a practical manner. 

On page 398 of the Handbook (English 10th edition) at paragraph 1.6 you will find a discussion of the difference between a question of law and a question of fact. 

The basic difference between the appeal on fact and the appeal on law lies in what is required from the court hearing the appeal:

1. If the appeal is one of fact the court is required to RETRY the case on the RECORD and any additional evidence it has decided to admit. The court must weigh the evidence placed before it to come to a conclusion on the innocence or guilt of the appellant (so in other words it must be satisfied beyond a reasonable doubt as to the guilt of the appellant or the reasonable possibility that the accused version of events is true). In a fact based appeal the appeal court is ask to determine if, based on the FACTS on the record (and any other evidence it decided to admit), it would reach the same conclusion as the trial court or would have perhaps come to a different conclusion.

2. In an appeal on the LAW the appeal court is not asked to determine if it would have come to a different conclusion to the trial court but rather whether the trial court COULD have made such a finding. In other words – could the facts upon which the trial court based its finding have had another legal consequence? The FACTUAL findings of the trial court are irrelevant to the question before the court of appeal. In an appeal on a question of law for example, the evidence used to support the finding of the trial court is irrelevant because evidence falls into the realm of fact.  Although the factual finding is irrelevant the court must establish the factual basis on which the trial court made its judgement in order to determine if the legal consequence COULD have been different based on the FACTUAL information before the trial court. 

To use a very simple and non-law related analogy: think of a question of law as a car with all its mechanical parts. Think of a question of fact as the driver of the car. If the driver is talking on his cell phone while driving and causes an accident his conduct is a question of fact. He lost control of the car because he was on the cell phone. The car itself was not at fault because the driver was in control. Now let’s say that the driver is driving to work one morning obeying all the rules of the road and suddenly his brakes fail and the car skids off the road and lands in a ditch. The breaks are faulty due to manufacturer error which occurs in 1 in every 100 000 cars of that make. The faulty car is akin to a question of law. The fault in the breaking system was always present but did not occur in every vehicle. The car COULD have continued to be operational with no mechanical breakdown or it could have failed at any point. The driver (who was unaware of the fault) had no control over the break failure and his actions did not contribute at all to the breakdown.  Let’s now say that the driver was on his cell phone and driving drunk when the brakes failed.  The drivers conduct is FACTUALLY relevant but irrelevant to the fault in the brake system of the car. Using this analogy you can easily see that a question of law can easily masquerade as a question of fact and that it is sometimes difficult to distinguish between the two (as was the case in Assignment 1 for CMP3701 in the first semester). 

Now that you can distinguish between a question of law and a question of fact it is important to know why this distinction is important. 

1. The State does not have a right to appeal a decision of a court when the finding of the court was based on FACT (there is an exception in a bail appeal but we will not concern ourselves with that here). The State can however appeal a question of LAW (in other words COULD the trial court have made the finding it did based on the facts at its disposal). The provisions of section 310 of the CPA regulate a state appeal on a question of law from a lower court to a high court. 

2. If the State appeals on the question of law it does so subject to section 310 of the CPA which states:

310 Appeal from lower court by prosecutor

(1) When a lower court has in criminal proceedings given a decision in favour of the accused on any question of law, including an order made under section 85 (2),the attorney-general or, if a body or a person other than the attorney-general or hisrepresentative, was the prosecutor in the proceedings, then such other prosecutor

may require the judicial officer concerned to state a case for the consideration of the provincial or local division having jurisdiction, setting forth the question of law andhis decision thereon and, if evidence has been heard, his findings of fact, in so far asthey are material to the question of law.

(2) When such case has been stated, the attorney-general or other prosecutor, as the case may be, may appeal from the decision to the provincial or local divisionhaving jurisdiction.

(3) The provisions of section 309 (2) shall apply with reference to an appeal under this section.

(4) If the appeal is allowed, the court which gave the decision appealed from shall, subject to the provisions of subsection (5) and after giving sufficient notice toboth parties, reopen the case in which the decision was given and deal with it in thesame manner as it should have dealt therewith if it had given a decision inaccordance with the law as laid down by the provincial or local division in question.

(5) In allowing the appeal, whether wholly or in part, the provincial or local division may itself impose such sentence or make such order as the lower courtought to have imposed or made, or it may remit the case to the lower court anddirect that court to take such further steps as the provincial or local divisionconsiders proper.

3. An appeal by the prosecution in terms of section 310 is NOT restricted to an acquittal verdict by the trial court. The prosecution can appeal if the accused has been convicted of a competent verdict for example. The restriction on the prosecution is that the question of law which it reserves must actually affect the outcome of the case. If the question of law does not affect the outcome of the case the entire appeal is hypothetical and has no use. 

4. If the prosecution is successful on appeal and the appeal court finds that the trial court COULD NOT have made the finding it did on a question of LAW it may the appeal court may impose such sentence or give such order as the trial court SHOULD have made had it based its findings on a correct basis in law. Another option open to the appeal court is to remit the case to the trial court and give directions that the case be dealt with in the manner in which it SHOULD have been dealt with but for the error in LAW. 

Please note that the State can also appeal a sentence given by a trial court which is regulated by section 310A which is not within the scope of this discussion. 

An appeal by the prosecution to the SCA on a question of law is possible.  Remember that the state cannot appeal on the merits (facts) of the case (except if it is a bail appeal as explained above) and may only appeal against a sentence or a question of law. The state may reserve a question of law in terms of section 311 if its original appeal in terms of section 310 from a lower court to a high court was decided in the favour of a convicted accused.  

1. Section 311 states as follows:

311 Appeal to Appellate Division

(1) Where the provincial or local division on appeal, whether brought by the attorney-general or other prosecutor or the person convicted, gives a decision in favour of the person convicted on a question of law, the attorney-general or other prosecutor against whom the decision is given may appeal to the Appellate Division of the Supreme Court, which shall, if it decides the matter in issue in favour of the appellant, set aside or vary the decision appealed from and, if the matter was brought before the provincial or local division in terms of-

(a) section 309 (1), re-instate the conviction, sentence or order of the lower court appealed from, either in its original form or in such a modified form as the said Appellate Division may consider desirable; or

(b) section 310 (2), give such decision or take such action as the provincial or local division ought, in the opinion of the said Appellate Division, to have given or taken (including any action under section 310 (5)), and thereupon the provisions of section 310 (4) shall mutatis

mutandis apply.

(2) If an appeal brought by the attorney-general or other prosecutor under this section or section 310 is dismissed, the court dismissing the appeal may order that the appellant pay the respondent the costs to which the respondent may have been put in opposing the appeal, taxed according to the scale in civil cases of that court: Provided that where the attorney-general is the appellant, the costs which he is so ordered to pay shall be paid by the State.

2. Section 311 will apply only when the high court as a court of appeal gave a decision on a question of law in FAVOUR of a convicted person. 

Related to the notion of question of fact and question of law is the ‘reservation of a question of law’ which is discussed on page 428 at paragraph 3.6 of the English (10th edition) of the Handbook. This is regulated by section 319 of the CPA which states:

319 Reservation of question of law

(1) If any question of law arises on the trial in a superior court of any person forany offence, that court may of its own motion or at the request either of theprosecutor or the accused reserve that question for the consideration of theAppellate Division, and thereupon the first-mentioned court shall state the questionreserved and shall direct that it be specially entered in the record and that a copythereof be transmitted to the registrar of the Appellate Division.

(2) The grounds upon which any objection to an indictment is taken shall, for thepurposes of this section, be deemed to be questions of law.

(3) The provisions of sections 317 (2), (4) and (5) and 318 (2) shall apply mutatismutandis with reference to all proceedings under this section
Section 155 of the CPA provides that any number of participants in the same offence may be tried together. Would a child and adult co-offender be tried together in light of section 155 of the CPA and the preamble of the Child Justice Act and if so how would the trial be effected? 
(Comment – this question requires you to demonstrate an understanding of the aims of the CJA and how such aims are achieved through specific procedures created for the trial of child offenders compared to the treatment of an adult offender in terms of the CPA). 
1. Joinder and separation of trial in terms of the CPA

1.1.
Separation

Co-accused in a criminal trial are entitled to apply for a separation of trial or to be joined with co-accused in the same trial after the trial has started. The discretion to grant such procedure lies with the court. The courts, prior to the implementation of the CJA, provided guidelines indicating grounds upon which co-accused, at the discretion of the court, could apply to be separated in terms of the CPA. The courts’ grounds of separation are of practical or, in some instances evidential, use. A court has the discretion to grant a separation, which will usually occur where a probability of substantial injustice would otherwise result. A separation of trial will allow a co-accused to testify against his co-perpetrator but this should not be the sole ground upon which the court grants a separation. 
1.1. Joinder 

Section 155 of the CPA stipulates that any number of persons implicated in the same offence (or as accessories in the same offence) may be tried together. Sec 156 stipulates that offenders committing separate offences at the same time and place may be tried together and sec 157 allows the prosecutor to join an accused in a trial where evidence has not yet been led.  Sec 63(2)(2) of the CJA stipulates that when a child and an adult are charged together in terms of sec 155, 156 or 157 of the CPA that the court shall apply the CPA to the adult offender and the CJA to the child offender. This does not mean to say that the trial of adult and child co-accused should be separated. The CJA stipulates that any court constituted by the CPA may act as a child justice court. In effect therefore, an adult and child co-accused are tried in the same court although the presiding officer is required to apply one set of rules to the child and one to the adult. 

1.2. National Prosecuting Authority Directives relating to joinder or separation of trial
Sec 97(4) of the CJA mandates the issuing of directives by the National Prosecuting Authority regarding all matters which are reasonably necessary or expedient to be provided for in order to achieve the objectives of the Act. One such directive deals with the issue of trial separation when a child offender is tried with an adult co-accused. Paragraph P states that a court can sit simultaneously as an ordinary court and a child justice court when trying an adult and child co-accused. Further, prosecutors are instructed that there is no reason to request a separation of trials even though the child was dealt with separately during the preliminary enquiry. 
1.3. Juxtaposition of procedures
The result of the two procedures created for adult and child offenders is keenly observed in the manner in which a child offender eventually proceeds to the trial phase in the child justice court. Unfortunately, the two distinct procedures do not result in a perfect union in the case of an adult and child co-accused.  Consider the following:

1. The CJA is inquisitorial in nature whereas the CPA, in alignment with the South African Anglo-America or strict legal system, is accusatorial. The foremost difference between these two fact-finding systems lies in the role of the presiding officer. If the presiding officer is expected to fulfil the dual role of a fact finder in the case of a child and an impartial umpire in the case of an adult offender then the trial of an adult and child co-accused may simply give way to a plethora of confusion. Although the courts are capable of balancing the requirements of both procedures the burden may cause unnecessary delays in the justice system and/or result in a flood of review proceedings in which procedural irregularity could be alleged. 
2. The second implication of using both the CPA and CJA in one trial lies in the advantage conferred on the adult accused tried with a child. Section 9 of the South African Constitution states that all people are equal before the law and have the right to equal protection and benefit of the law. The CJA however creates certain procedures and prescriptive elements, which logically would also apply to an adult co-accused if tried with a child. For example, a trial in a child justice court cannot be postponed for more than 14 days if the child is incarcerated pending the finalisation of trial, 30 days if he is in a youth care facility or 60 days in the event he is on release. The CPA does not set any such time limits on the postponement period for adults and uses section 342A to remedy an unreasonable delay in trial. The definition of ‘unreasonable’ in South Africa is porous at best. Without going into detail one recent case before a Pretoria court has been postponed 21 times. The adult tried with a child will now obviously obtain the benefit of a ‘speedy trial’ constitutional protection in the true sense of the term, which, predominantly, is not the situation for an adult accused. An adult who uses a child to commit a crime or commits a crime with a child is essentially in a far better legal position than one who commits a crime with an adult offender or in isolation. The situation becomes ludicrous when one considers that the very legislation intended to soften the process for a child offender may very well end up protecting an adult offender.  
3. An adult co-accused cannot attend the pre-trial procedure created by the CJA unless he is subpoenaed to appear at the discretion of the court. The right to confront may be infringed to a certain degree by this exclusion especially if one considers that the child co-accused may be diverted at this stage if he admits responsibility for the act. The right to confront is a fundamental basis of South African law and although the preliminary enquiry is a pre-trial process information may be given by the child co-accused implicating the adult co-accused who is not present to confront such evidence. Although the record of the pre-trial hearing is inadmissible at the trial phase, sec 47(10) CJA allows the preliminary magistrate to preside over the trial in the child justice court provided that he has not heard any information prejudicial to the unbiased determination of the trial of the child.  One would hope that this same proviso applies to any prejudicial information heard during the preliminary enquiry as regards to the adult co-accused. 
4. The right to confront is further hampered in a child/ adult co-accused case by the limitations of cross-examination. In terms of para P (5) of the prosecutorial directives, a prosecutor should refrain from hostile and inappropriate cross-examination of a child and should object to such cross-examination by any other person. We can suppose that the prosecutor would object to a hostile examination technique utilised by the legal representative of the adult co-accused when questioning the child accused. Whilst there are limits to cross-examination in South Africa, it remains a basic tenant of the accusatorial system and any limitation thereof for the protection of a child co-accused may unfairly prejudice the adult co-accused. 
5. A recent example in the South African milieu of the procedural mismatch between the CPA and the CJA is the murder trial of Eugene Terre’Blanche, a political figurehead, allegedly murdered by a 15 year old and a 27 year old on April 3rd 2010. The child and the adult were charged as co-accused before the implementation of the CJA. On implementation of the CJA the court became responsible to apply the procedures in the CJA to the child and the CPA to the adult in the same trial. The prosecutor in this case has requested that the trial be conducted in-camera due to the youth of the child accused and, to a certain although not irrefutable degree, because of the politically charged nature of the trial. If the child is however diverted out of the justice system before the trial commences the possibility of, holding proceedings in-camera must rest on a different ground, which may not be so easily proven by the prosecution. This presents the prosecutor with a tortured choice: (a) divert the child accused and the trial is held in the open as justice was intended or, (b) refuse to divert the child simply to ensure that the proceedings continue in-camera.
 In essence, the CJA leaves children open to being manipulated by adult offenders and syndicates to commit crime because they will be either diverted or most likely incur a light sentence. Viewed from a different perspective an adult accused can essentially enjoy many of the advantages of the CJA if he commits a crime with a child. 
Fully compare sections 88 and 86(1) of the Criminal Procedure Act 51 of 1977 in terms of their aim and procedural functioning. Fully discuss the position on appeal with regard to any amendment in terms of either section 88 or 86(1). 
The operation of section 86 and 88 of the CPA. 

86 Court may order that charge be amended

(1) Where a charge is defective for the want of any essential averment therein, or where there appears to be any variance between any averment in a charge and the evidence adduced in proof of such averment, or where it appears that words or particulars that ought to have been inserted in the charge have been omitted therefrom, or where any words or particulars that ought to have been omitted from the charge have been inserted therein, or where there is any other error in the charge, the court may, at any time before judgment, if it considers that the making of the relevant amendment will not prejudice the accused in his defence, order that the charge, whether it discloses an offence or not, be amended, so far as it is necessary, both in that part thereof where the defect, variance, omission, insertion or error occurs and in any other part thereof which it may become necessary to amend.

(2) The amendment may be made on such terms as to an adjournment of the proceedings as the court may deem fit.

(3) Upon the amendment of the charge in accordance with the order of the court, the trial shall proceed at the appointed time upon the amended charge in the same manner and with the same consequences as if it had been originally in its amended form.

(4) The fact that a charge is not amended as provided in this section, shall not, unless the court refuses to allow the amendment, affect the validity of the proceedings thereunder.

88 Defect in charge cured by evidence

Where a charge is defective for the want of an averment which is an essential ingredient of the relevant offence, the defect shall, unless brought to the notice of the court before judgement, be cured by evidence at the trial proving the matter which should have been averred.

	Section 86(1)
	Section 88

	Is not automatic and is effected by application.
	Operates automatically. If the defect is brought to the courts attention then section 86(1) must be used to make an amendment to the charge sheet and the use of section 88 falls away.

	Is used to amend a defective charge sheet which is defective because:

1. There is a lack of an averment which is an essential element of the charge or;

2. There is a variance/difference between an averment in a charge sheet and evidence presented in support of that averment or;

3. Words or particulars which should have been included in the charge sheet are absent or;

4. Words or particulars which should not have been included in the charge sheet are present. 
	Is used to amend a charge which is defective because it lacks an averment which is an essential element of the relevant offence. 

	The defect is cured by the court ordering the amendment. The court can only order the amendment before judgement is passed and where the accused will not be prejudiced in his defence by the change. 
	The defect is cured by evidence presented in court. Presumptions are not evidence in relation to section 88. 

	On appeal:  If an application to amend the charge is made on appeal, the court must be satisfied that the defence would have remained the same if the charge had originally contained the necessary particulars. The court would be more partial to grant an application to amend a charge on appeal if it was satisfied that no reasonable existed that the applicant would not be prejudiced.  
	On appeal: if the accused brings the lack of averment to the courts attention before judgement and the court refuses to amend the charge sheet in terms of section 86(1) the accused can rely on the refusal on appeal. 

	Section 86 makes provision for the amendment of the charge and not the replacement thereof by an altogether new charge. 
	Does not authorise the replacement of one charge with another through the provision of evidence.

	Please study the comments and case law relating to section 86(1) on page 213 and 214 of the English textbook.
	Please study the comments and case law relating to section 88 on page 211, 212 and 213 of the English textbook. 


Summary - Moloi and others v Minister of Justice and Constitutional Development and others   CCT 78/09 [2010] ZACC 2
The applicants approached the CC on an urgent basis for direct access against their conviction for infringement of section 5(b) read with sections 1, 13, 17, 18, 20. 21, 22 and 25 of the Drugs and Drug Trafficking Act 140 of 1992 (in the alternative they were charged with possession of drugs in terms of sec 4(b) read with sections 21(1)(a)(i),(b),(c) and (d) of the same Act). 

Two of the applicants plead guilty and two plead not guilty. The applicants approached the CC on an urgent basis on the ground that their trial infringed the ‘fair trial’ principle because the presumptions in section 21(1)(a)(i),(b),(c) and (d) were declared/confirmed unconstitutional in various cases.

The CC issued directions to each magistrate who presided at the trial of the applicants. The CC asked the magistrates to explain whether the presumptions in section 21 were relied on in convicting the applicants and; if section 21 WAS NOT relied upon why the charge sheet was not amended to remove the unconstitutional presumptions.

Each magistrate confirmed that the presumptions in section 21 were NOT relied upon for conviction. Each magistrate further submitted that although the charge sheet was not amended section 86(4) stipulates that proceedings are not invalidated if a charge sheet is not amended unless the court was asked to amend and refused to do so.  In the court a quo no application was made in terms of section 86(1) to amend the charge sheet.

The main question facing the court in this matter from a procedural perspective was: ‘can section 86(4) be invoked if the accused may be prejudiced by the amendment not having been made’. Stated otherwise: although section 86(4) stipulates that the proceedings based on a defective charge sheet remain valid even if the charge is not amended what is the position if the accused would have been in a better position if the charge had been amended?  (If the accused’s position/defence would have remained the same even if the charge sheet was defective and not amended then the proceedings which convicted him remain valid despite the defect in the charge sheet. If the defence/position WOULD HAVE changed if the CHARGE WAS AMENDED are the proceedings still valid?). 

Despite the fact that two of the applicants pleaded guilty they still retain the right to a fair trial. The two applicants who plead guilty made application for leave to appeal but ONLY AGAINST SENTENCE. One of the applicants sentence was reduced on appeal and the other applicants’ application for leave to appeal was refused. Despite this the CC held that if a court of appeal was focused on an appeal against conviction (and not sentence) based on the prejudice to the accused because of the offending presumptions in the charge sheet, there was a reasonable prospect that a court of appeal would refuse to uphold the convictions despite the pleas of guilt. 

Two of the accused pleaded not guilty but did not offer any evidence in support of their plea. The question flowing from this is whether, if the charge sheet had been amended or properly framed to exclude the presumptions, the two applicants would have mounted a defence.  The CC determined that a court of appeal may have refused to validate the proceedings (in terms of section 86(4)) in light of the potential or actual prejudice suffered by the two accused who plead not guilty based on a defective charge sheet. 

In this case the CC determined that it was not in the interest of justice to bypass the High Court and grant application for direct access to the CC. As a result the CC declined the application for access to the court.  Despite this refusal it is important to note that the court did hold that the applicants may have a reasonable prospect of success on appeal because of the potential or actual prejudice suffered as a result of a defective charge sheet.

Section 86(4) states as follows:

86(4) The fact that a charge is not amended as provided in this section, shall not, unless the court refuses to allow the amendment, affect the validity of the proceedings thereunder

It is important to note that although the proceedings are not invalidated by a defective charge sheet. The Moloi case confirms that if the accused suffered potential or actual prejudiced as a result of a failure to amend the charge sheet the proceedings may be invalidated. If the accused is not prejudiced or if his defence would have remained the same even if the charge sheet had been amended then the proceedings are not invalid because of the failure to amend a defective charge sheet.

� 	The discussion hereunder was taken from a paper prepared by Swanepoel JP, Lotter S and Karels MG published in the International Proceedings of Economics Development Research: Humanities, Historical and Social Sciences, Volume 17, 2011. 


� 	See Ballard C. Terre’Blanch murder accused tests Child Justice Act. Mail and Guardian May 13-19 2011; pp 31.





