Professor Swanepoel

Criminal Procedure Lecture
Problem type question 1:

X and the complainant, both aged 17years old, attended the same school and were friends. Sometimes the complainant visits X at his home. It was during such visits that X raped the complainant against her will and protestations. Being late at night X drove her home in his father’s car. Afraid of disclosing her ordeal to her mother for fear of censure, the complainant went into her room. X sent her a text message, telling her that she should not get excited as there was nothing in it for her and her did it to make her feel happy. Overwhelmed by these events, she cut herself with a razor and took an overdose of pills but unfortunately, except for a long stay in hospital, she suffered no serious harm.

X was convicted of rape in the High Court and sentenced to 10 years imprisonment.

Q1: With leave of the court can X appeal further to the Full Court against sentence?

Briefly discuss the jurisdiction of  a Full Court to hear an appeal.

Q2: Discuss the appropriateness of the procedures in this scenario relating to the trial, conviction and sentence by the court of quo with specific reference to the Child Justice Act.

Problem type question 2:

X is charged with reckless driving of a motor vehicle. At his trial it appears that the prosecutor charged X with “driving a motor vehicle with the intent to commit serious injury to Mrs S Davies”.

Q1: Is there a defect in this charge and if so under what manner can it be rectified? Discuss.

Q2: Would it make any difference to your answer if the prosecutor neglected to include an essential element of the offence in the charge?

Important tips for exam:

· The Child Justice Act

1. sentencing and post trial options sec 68 - 79

2. automatic right of a child to appeal sec 84 - 86

3. automatic review procedure

· Chapter 22 – Mercy 

· person exhausted all remedies, new evidence comes to fore, sec 237.

· Derogative of the president

- 
expunging of records – Child Justice Act

· re-opening of a case (all remedies have been exhausted including right of appeal.

· Page 378, the application of further evidence.

“if leave to appeal is denied by trial court, applicant can petition the supreme court of appeal”. The Jackie Selebi case.

· If a constitutional matter, the applicant can petition the constitutional court.

· Chapter 20 – Review

· magistrates court

· high court

· States right to appeal

· An application to lead further evidence on appeal on condemnation for a late application to appeal.

· Prosecutor asks in terms of sec 319 – Preservation of a question of law. State cannot question a factual issue, only appeal to legal question.

· Prosecutor can appeal bail applications

· Prosecutor can appeal sentence.

Chapter 1

- application of sec 86 and 88 = NB!!!
- Differences between Indictments and Charge Sheets

- Cases: S v Shabalala + Canadian case = Access to police docket

- Pg 194 in textbook – Splitting of charges of duplication of convictions (5. + 5.1 + 5.2 + 5.3 + 5.4)
Chapter 2

- assessors

-4 issues discussed in Mabuza case

- Pg 204 of textbook – 2.1 = The presiding officer may at any stage before completion of proceedings, order recusal of assessor from the proceedings if she/he is satisfied that – 5 points.

- Pg 206 of textbook – 2.3 = Rights & duties of assessors

- Pg 208 of textbook – Whole of 3 = Impartiality and Fariness.
SU3 – Chapter 14 – Arraignment and please of accused

· Pg 218 of textbook – 2.1 (Refusal to plead) + 2.4 (Mentally abnormal accused) + 2.5 (Objections to charge – Section 85(1) – NB!!!)

· Pg 224 of textbook – 4.2 (Guilty) + 4.2.1.1 + 4.2.1.2. + 4.2.1.3

· Pg 229 of textbook – 4.2.4. – Correction to plea of Guilty NB!!!  Exam Q

· Pg 230 of textbook – 4.2.6. – Amendment of plea from guilty to not guilty NB !!! Exam Q

· Difference between “Correction” and “Amendment” of plea of Guilty NB!!!! Exam Q

· Pg 237 of textbook – 4.4.2 = Autrefois convict NB!!

· Pg 238 of textbook – 4.4.3 = Autrefois acquit NB!!

· Pg 214 of textbook – 4.4.4. = Section 106

· Pg 243 of textbook – 4.11 = Plea as to order of court on unreasonable delay in trial

· Pg 244 of textbook – 5. = After pleading, accused entitled to verdict

SU4 – Chapter 15 – Miscellaneous matters
· Witnesses

· Adjournment (Postponement)

SU5 – Chapter 16 – Joinder and separation of trials
· Separation of trials

· Grounds upon which separation may be applied for – 8 points NB!!

SU6 – Chapter 17 – Conduct of trial
· Discharge of Accused at the close of the State’s case – S174 NB!!  Exam Q

· Defence case (4.1 + 4.2 + 4.3)

· Rebutting evidence by State

· Calling or recalling witnesses by court and questioning by court

· Recording of evidence

SU7 – Chapter 18 – Verdict
· Competent verdicts (general rules)
SU8 – Chapter 19 – Sentencing
· I missed this one, as Prof was jumping around between chapters at this stage

SU 9 – Chapter 20 – Review
· Prof spent quite a bit of time on this chapter
· Automatic review
· Declaratory orders
· Difference between Automatic & Ordinary review
SU 10 – Chapter 21 – Appeal
· Prof spent quite a bit of time on this chapter
· Who is exempted from leave to appeal – Juvenile
· Note to appeal
· Leave to appeal
SU 11 – Chapter 22 – Mercy, Indemnity & Free Pardon
· Section 327 of Act
· New evidence
· SCA – section 22 of SCAProf spent quite a bit of time on this chapter
Additional Q’s:
Q: write notes on all roles players in a plea of guilty.

Q: amendment of a plea of not guilty to guilty.

Q: amendment of a plea of guilt to not guilty.

Q: autrefois acquit and autrefois convict

Q: discharge of accused and close of states case.

Q: extraordinary review. Sec 19 of the Supreme Court of Appeal Act.

Q: sec 328, sec 317, sec 399

Q: splitting of charges page 195 – 5.1, 5.2, 5.3, 5.4

Q: sec 336

Q: Difference between Full Bench & Full Court

Q: How to approach the various courts

Q: Can HC & Full court hear reviews? = No, can only hear appeals.  Look as S305 + 317.

Q: S35(3) of Constitution: NB!!!!
