CRIMINAL PROCEDURE CMP102-4

Chapter 12: Indictment And Charge Sheets

· Charge sheet - and of practical importance

· Informs all parties involved of facts of trial

· Accused has fundamental right to be fully informed about charge against them

· Case: Shabalala v A-G

· BUT: information Officer of governmental public body may refuse access to police dockets if such disclosure will prejudice the police investigation/prosecution, and must refuse disclosure if the access concerns certain bail proceedings in terms of section 60(14)CPA

· Procedure Superior courts:

· DPP must lodge an indictment with Registrar of High Court

· Document presented in name DPP of whereby he informs the court that he accused is guilty of the Crown hearing Alleged

· Document sets out of date/place, certain personal particulars of accused

· Also include summary of salient facts of the case

· State not bound by the summary

· State cannot be precluded from leading evidence which contradicts it

· Also include list of names/addresses of witnesses - may be withheld if DDP of opinion they may be intimidated/tampered with

· Indictment then served on accused in accordance with rules of court

· Service of indictment, together with notice of trial > 10 days before trial

· Service effected either in terms of rule of court, or by Magistrate handing documents to Accused when committing him to superior court

· Procedure Lower courts

· Proceedings commenced by lodging charge-sheet with clerk of court

· Not served on accused - presented in court

· Accused may examine this at any stage

· Accused is brought to court on written notice, by summons, or under arrest

· Faith where Summons is served - at least 14 days before trial, else short notice

·  postponement may be allowed to prepare a defence

· Charge sheets must comply with strict conditions - sufficient information

· But Legislature or tried to avoid criminal trials being rendered abortive because of insignificant mistakes - as previously

· Should be as simple as possible

· Section 84(1) provides that relevant offence should be set forth so that Accused is sufficiently informed of nature of charge

· All elements of Defence should be disclosed

· Description of statutory offence will be sufficient if the words of the enactment, or similar words, are used 

· If time a of the offence is mentioned, but is proved that he offence was committed on any other day or time not more than three months before/after - such proof will support the allegation as to time, provided that time is not have the essence of the offence

· If accused raises alibi as a defence, and court considers that Accused might be prejudiced in making such defence if proof were to be admitted that the offence had been committed on another day, then court must reject such proof - accused will then be in same position as if he had not pleaded

· Where Animus is required - such mental attitude should averred

· State obliged to provide certain extra particulars - depends on whether accused reasonably requires information other than in charge sheet for Defence

· Function of particulars is to define the issues and not to enlarge them - prosecutor not entitled to set out endless list of alternatives

· If prosecutor refuses - and court concurs - accused can successfully lodge appeal if Disadvantaged - Appeal Court will set aside accused's conviction if accused has been prejudiced

· If charge sufficiently discloses offence, but lacks sufficient particulars, then if accused fails to apply for such particulars at the trial, he is deemed to have waived his right to apply for particular as and it cannot set up such a defect on appeal for

· Note: summary of essential facts forms part of indictment in higher court trial

· If insufficient - court must instruct state to give particulars to enable Accused to prepared defence

· Information supplied by state - part of the record - must be proved by state

· Prosecutors are bound to this information unless - state abandons allegation in specific particulars or asks for amendment

· Two Sections allowed the correction of faults and emissions in charge sheets:

· Section 88 - defect in charge cured by evidence

· Where a charge is defective for the want of an averment which is an essential ingredient of the relevant offence, the defect shall, unless brought to the notice of the court before judgment, be cured by evidence at the trial proving a matter which should have been averred

· Certain faults/defects can be corrected automatically

· Accused can be found guilty even though indictment did not disclose an offence - as long as evidence proves offence

· At the very least, the offence should be named

· Prosecutor should exercise caution in framing the charge to disclose an offence - if he fails to do so the accused can raise an exception against the charge before pleading

· If accused brings defect to notice of the court before judgment and court in refuses to order charge to be amended, accused may rely upon a defect on appeal

· A defect can be cured only by evidence proper - not by invocation of statutory provisions and Presumptions

· Replies of and accused may be treated as evidence

· This section does not authorise replacement of one offence by another offence proved by evidence

· Section 86 - correction of errors in charge

· Makes provision for amendment in Three situations

· Defective for want of an essential averment
· Where - variance between averment in the charge and any evidence offered in proof of such averment

· Words have been omitted/inserted or any other Error is made

· Previously - Assumed that charge could be amended only where it disclosed an offence - then in 1959, Supreme Court held - incorrect and that trial court could correct indictment even though no offence disclosed - now express provision in Section 86(1)

· This applies where faults are brought to attention of court/noticed by court itself - cancels automatic effect

· Have to be amended in terms of the section at states request

· Court will accede to application for amendment only where it is convinced that Accused will not be prejudiced

· Charges may be amended, but not replaced - if amendment Replaces charges - court may not allow it If defence will be harmed

· S 86 (4): If amendment would have been in order by virtue of subsection (1), (I e if it would not have prejudiced accused in his defence), the failure to effect the amendment will not invalidate the proceedings, except where court refused to allow the amendment

· Note: this does not apply where lack of essential averment as provided for in section 88(1) is cured by evidence - unless want was brought to notice of the court - then automatic aspect of section 88 does not become operative and charge will have to be amended

· This interpretation is still in force for insertion of superfluous words and discrepancy between averment and evidence

· Combined effect is:

· Subject to prejudice, any amendment to charge sheet can be made at any time before judgment is passed

· To inadvertent failure to amend a charge does not affect a verdict of guilty, provided that all the necessary evidence has been adduced

· However, a defect in the charge can only be adduced in appeal if the trial court knowingly failed to correct it

· Section 83: prosecutor authorised to charge Accused with all offences that can possibly be substantiated by the evidence

· Convictions may be duplicated where charges overlap

· This section authorises the duplication of charges, but not of convictions

· Possibility of duplication less potentially harmful during formulation of the charges than at the end of the trial

· Court must ensure that no duplication of verdicts will occur

· Section 336: where it Act constitutes an offence under to statutory provisions/statutory provision and common law - perpetrator may be prosecuted and punished and that either one or another. Perpetrator may not be held liable to more than one punishment for the Act constituting the offence

· No fixed set of rules is available to ensure that duplication of convictions does not occur - accused may object to conviction of more than one offence

· Principle of autrefois acquit: If accused had been convicted/acquitted of offence X and the prosecutor thereafter charges him with the offence Y Act, which, if it had been brought against him when he was charged with X, would have amounted to a splitting of charges - accused may raise the plea of autrefois acquit/convict

· Must be judge in each case on the basis of “sound reasoning and the courts perception of fairness”

· Determine whether or punishable facts in conduct can be encapsulated in one charge - if yes, then only one charge should be brought against him up - if not, then several charges 

· Several accused may be charged together

· Joinder of offences

· In practice - prosecutor charges accused with most serious crime as a main charge, and the lesser offences as alternative charges

· In the number of offences may be charged against accused in one indictment - must be before any evidence has been led - else proceedings void

· Court may direct that charges be tried separately, if this is in the interests of justice

· Trial of separate charges may not take place separately on the basis of ‘ trials within the main trial’

· No additional charges can be joined after questioning of the accused in terms of section 112(1)(b)

· Joinder of several Accused

· Any number of participants/accessories after the fact/both in the same offence may be tried together

· Receiver of property obtained by means of an offence shall be deemed to be a participant

· Section 156: Where separate offences have been committed by separate people at the same place and time, and admissible evidence that the car of one of those person is also admissible at the trial of the other - such persons may be tried jointly

· This section makes proper Joinder dependent on opinion of PP as to admissibility

· Court should satisfy itself - prosecutor's opinion is bona fide and based on reasonable interpretation of rules of evidence

· Provisions are not peremptory - merely permissive

· Replies to the questioning of an accused in terms of section 112(1)(b) are  not ‘ evidence’ in terms of section 157(1)(a), and further accused can therefore be joined after such questioning

· Directors of a company may be charged jointly with the company

· Joinder has to take place before any evidence with regard to a particular charge has been led 

Chapter 13: The Court

· Venue of court

· Superior courts - at permanent seat of provincial and local divisions or is specified in the proclamation Constituting circuit courts

·  Lower Courts sit at places assigned by the President

· If court lacks jurisdiction - accused may object to jurisdiction

· If he fails to object, and trial ends in conviction - will not help accused on appeal

· Section 149: provision for removal of criminal case from one superior court to another on application of prosecution/accused

· Will not be granted unless applicant can show - interests of justice

· Eg protecting lives of witnesses

· The constitution of the court

· Lower Courts

· Presided over by magistrates

· Magistrate may summon one or two assessors to a system No (before evidence has been led or in considering a community-based punishment)

· At trial in regional court of Accused in respect of murder - must summon two assessors to a system, and less accuse requests trial be proceed without assessors - then at a magistrates' discretion

· Look at background of accused, nature of offence etc

· Matters of fact decided by majority of court

· Matters of law decided by judicial officer

· Prosecutor/accused may apply for recusal of Assessor

· Presiding officer may order recusal of assessor at any stage if

· Assets are has personal interest

· Reasonable grounds for believing - conflict of interest

· Reasonable grounds for believing – bias

· Assessor is absent

· Assessor has died

· Assessor may request own recusal on above reasons

· Prosecution and accused - given opportunity to address arguments on issue of assessors recusal

· Assessor shall be given opportunity to respond

· Presiding officer obliged to give reasons for order of recusal

· May direct that proceedings carry on before remaining members, or that proceedings Start Again, or postpone proceedings

· Superior courts

· Criminal cases tried by either one judge or by a judge and two assessors 

· Presiding judge has discretion whether to sit with assessors - obliged to take cognisance of recommendation of DPP

· Assessor is a person who, in opinion of presiding judge, has experience in the administration of justice or skill in any matter which may be considered at the trial

· Usually advocates, other judges, magistrates', attorney's, professors of law

· Also other professions for cases of expert evidence

· Should assessor be unable to act/Dies - judge may direct that trial proceed/begin anew

· Not if assessor has become legally incompetent to continue 

· Then - decided on common law basis of duty of judicial officer to reduce himself

· Incumbent upon a judge to hear parties on a question of how proceedings will be conducted further 

· Court has no power to dispense with Assessor and proceed without him, not even with consent of accused

· Rights and duties of assessors

· Before trial - both that there will give a true verdict, according to the evidence upon the issues to be tried

· After oath - assessors are members of the court except:

· Findings on questions of fact - majority of court, except when one judge and one assessor sits - then fining of Judge final

· If presiding judge of the opinion that - interests of administration of justice that assessors did not take part in any decision upon the question whether evidence of any confession or other statement made by Accused is admissible as evidence

· Presiding judge alone shall decide question of law or upon Any question whether any matter constitutes a question of law

· Tote must give reasons for above

· If assessor receives information detrimental to Accused - not proved in evidence - he must retire

· Assessor must show absolute impartiality

· Assessors play no part in sentencing/assessment of sentence

· But it is not irregular for judge to seek advice in a matter of sentence

· Impartiality and fairness

·  Justice must be seen to be done

· Witnesses and accused must be treated courteously by all

· Case: Mabuza: standards which judicial officer should maintain in the questioning of witnesses and accused – summary

· Court should not conduct questioning in such a manner that its impartiality can be questioned

· Court should not become involved in the case to such an extent that its vision is clouded by the ‘ dust of the arena’ and is then unable to adjudicate properly on issues

· Court should not intimidated/upset witness or accused so that his answers are weakened or credibility shaken

· Court should controlled trial in such a way that its impartiality, its open-mindedness, its fairness and reasonableness are manifest to all

· Witnesses and accused persons should not be addressed by means of the impersonal terms ‘ witness’ and ‘ accused ‘ - but by surname

· Principle of audi altarem partem very important - listen to both sides

· Every Accused has the right to adduce and challenge evidence

· Judicial offices must base decisions solely upon the evidence heard in open court in presence of accused

· Judicial officer should have no communication whatever with either party except in the presence of the other, and no communication with witness except in presence of both

· Judicial officer may not take notice of Documentary information (eg in police dockets) not tendered as evidence

· Evidence to be given upon oath/solemn affirmation/serious admonition to speak the truth

· Where Accused is undefended - court should ensure that Accused is aware of his rights at all times and given opportunity of conducting defence adequately

·  Accused’s duties, such as duty to discharge a particular Onus, should be carefully explained

· Accused's rights include the right to cross-examine - in his language of choice etc

· If accused is unduly hampered by a court in cross-examination of state witnesses - conviction may be set aside upon review/appeal 

· Conviction may be set aside if unrepresented Accused is prejudiced by a failure of judicial officer to inform him of his legal rights

· Court not entitled to question accused on the merits of the case unless he suo moto testifies under oath

· Accused's right to silence (right not to be questioned) - qualified by section 115 relating to the plea explanation Procedure - see Chapter 14

· Such questioning may only take place on arraignment and not during course of trial

· After conviction, court is entitled to know her (duty of prosecution to informant) of previous convictions to assist in assessing a punishment

· But during trial all such knowledge should be withheld from court

· Exceptional circumstances - where it goes to character

· If such knowledge is revealed by the defence - will not invalidate conviction

· Recusal

· No person having an interest/harbours prejudice in respect of matter to be tried should adjudicate the matter

· Application for recusal should be made at commencement of the trial to prevent unnecessary complications

· May be made in course of trial If unavoidable

· Must be made in respectful and courteous terms and must not be wilfully insulting

· Test for presence of judicial bias:

· They must be suspicion that judicial officer might be, not would be, biased

· Suspicion must be that of a reasonable person in the position of the accused

· Suspicion must be based on reasonable grounds

· Suspicion is one which the reasonable person referred to would, not might, have

·  Any presiding officer who is aware that he has any feeling of partiality, enmity or any motive which might bias him, would of his own motion reduce himself and caused a substitute to try a matter

· Grossly irregular for presiding officer it easier application for bail when he has previously taken down a confession from same accused

· Note: the fact that in reality the judicial officer was impartial or is likely to be impartial is not the test - it is a reasonable perception of the parties as to his impartiality that is important

· Irregularity of questioning by court does not mean that presiding officer is necessarily biased

· Interest on which recusal is based should not be so trifling/remote that it would be unreasonable to suppose - effect on judge

· Presiding officers mere knowledge of facts involved in the trial will not necessarily disqualify (if he brings it to knowledge of parties) - unless correctness of fact is in issue

· If judge has knowledge of facts obtained in civil proceedings are in which Accused was concerned - does not disqualify him

· If any uncertainty - preferable to grant recusal

· Should judicial officer refused to reduce himself where he should have done so or - good grounds for review of case after conviction

· Threatening a judicial officer will not materially affect his impartiality, and his refusal to reduce himself is not irregular

· Where a judge recuses himself mero motu and accused is then in charge before and convicted by another judge, such recusal will not readily be construed as a failure of justice

· A judicial officer should not Accused himself LSE has asked the defence to make its submissions

· Whole trial becomes void, judicial officer becomes functus officio, and accused may accordingly not claim that he be either acquitted or found guilty in terms of section 106(4)

· New trial may thus be instituted 

Chapter 14: Arraignment And Plea Of An Accused

· Arraignment

· Term not defined in the act

· The calling upon the accused to appear, that informing him of the crime target against him, the demanding of him whether he'd be guilty or not guilty, and the entering of his plea - he's plea having been entered he is said to stand arraigned

·   Each individual charge must be read out to each accused

· The conviction will be set aside if accused is arraigned on a serious charge at too short notice to prepare defence

· General principle accused must be informed of the charge in open court and required to plead instantly there to

· Formal objections to the indictment must be taken before accused, not afterwards

· If he has already pleaded - objection cannot be raised and trial must proceed

· Defect can be rectified during the trial in terms of section 86 - or at end of trial as reason for acquittal

· Accused may plead himself or through his representative - unless prohibited by law

· Where legal adviser replies to any question by the court in terms of section 115(3)- accused must also confirm this but court may not require Accused to answer questions personally

· An accused’s plea must be recorded - else conviction cannot stand

· When plea by Accused may be dispensed with

· Court shall enter a plea of not guilty if Accused refuses to plea

· Has same effect as if Accused had actually pleaded - s 109

· This provision should not be invoked where accused bona fide refuses to plead – eg if court date brought forward irregularly

· To insist accused should plead after he has informed court - wishes to consult the or representative, constitutes gross departure from the rules of procedure - conflicts with fundamental right of accused to have legal assistance

· If Accused does not plead directly, but makes statement in which he admits to certain facts - court should enter a plea of not guilty and then question the accused in terms of section 115 to see what facts he is prepared to admit

· If accused’s refusal is accompanied by obstructive/rowdy behaviour - abstract conduct of proceedings, court may order him removed and direct trial to proceed

· Warning must be given to Accused

· If accused is mentally abnormal to extent that - unable to make a proper defence - inquiry into mental state should be made by

· Medical superintendent of psychiatric hospital,

· Psychiatrist appointed by the court (private)

· Psychiatrist appointed by Accused if he wishes

· Accused may be committed to hospital for periods not exceeding 30 days that a time

· Report of inquiry must include diagnosis of mental condition and finding as to whether accused is capable of understanding proceedings/Making defence

· If the finding is unanimous - court may determine matter without hearing further evidence

· If finding not unanimous - court must determine matter after hearing evidence

· Accused must be present in court for either case

· If court finds - capable - proceedings continue in ordinary way

· If - not capable - court must direct that Accused be detained in psychiatric hospital prison pending the signification of the decision of a judge in chambers

· Accused is permitted to appeal against finding that he was capable if he is subsequently convicted, or against finding that he is incapable provided he did not allege this himself at trial

· If it appears that Accused might not fully understand nature of proceedings or might not have been criminally responsible - court is obliged to direct that inquiry be undertaken

· If court finds accused's did commit the act but was not criminally responsible - must find Accused not guilty and direct that he be detained pending signification of decision of a judge in chambers

· In If court finds this after conviction but before sentence - a must set aside conviction, find Accused not guilty and direct it Accused be detained pending signification

· These provisions are peremptory and court must declare Accused a State Patient

· Objections to the charge

· Previously - varying termination depending on defect

· Now - section 85(1) provides: An accused may, before pleading object to the charge on the ground -

· That charge does not comply with provisions of Act relating to essentials of a charge

· That charge does not set out essential element of relevant offence

· That charge does not disclose an offence

· That charge does not contain sufficient particulars of any matter Alleged

· That Accused is not correctly named or described

· Reasonable notice must be given to prosecution that Accused intends raising an objection

· If court uphold objection - may order prosecution to amend charge or deliver particulars

· If prosecution fails to comply - court may quash the charge

·  Section 88 above does not affect accused's right to object to an indictment

· Pleas which may be raised by Accused

· Section 106 provides that Accused may plead:

· That he is guilty of the offence charge

· May be convicted and sentenced immediately

· Section 112 (1): two different procedures - serious offences and less serious offences

· Less serious offences 

· Offence does not merit imprisonment/detention without option of a fine

· May convict the accused on plea of guilty any impose sentence  (s 112(1) (b))

· Used sparingly - anywhere certain that no injustice will result

· Serious offences

· Presiding official must question accused's with reference to an aged facts of case in order to ascertain whether he admits allegations in charge

· If satisfied that accused is guilty of offence to which he has pleaded guilty, he may convict and sentence (s 112 (1) (b))

· Accused must admit the facts on which his guilt is based - more than: admitting that charge

· Questions must be directed at satisfying himself that Accused fully understands all elements of the charge and that his answers reveal that he has in fact committed the actual offence

· Facts must be established which can form the basis for legal conclusions - no purpose is served by putting legal conclusions to Accused

· Questioning is peremptory – Section 112 also applies where accused changes his plea to one of guilty during course of trial

· Where requirements of questioning not complied with - result in conviction being set aside

· Admissions from first trial may be used as part of the evidential material at the New trial

· If it appears - not guilty of offence charged, but admits guilt to a lesser offence - court should record plea of not guilty in terms of section 113 if plea of guilty on lesser charge is not accepted by state

· Co accused should be questioned separately and recorded

· Prosecutor issued to have caught a brief summary of the state's case after hearing the accuseds version

· Prosecutors acceptance of a plea at the time of pleading is necessary only where accused pleads guilty to a lesser offence of which he can, on the charge, be connected - where accused pleads guilty to offence charged, acceptance of the plea by prosecutor is unnecessary

· Prosecutor may except plea of guilty without leave of court where accused in tenders a plea of guilty to a lesser offence which is a competent verdict on the main charge  or alternative count (see below)

· Should prosecutor accept plea of guilty to less separate charge - accused can only be convicted of the less serious offence

· Wants trial is in progress, neither of court is then necessary If prosecutor wishes to accept Subsequent plea of guilty to lesser offence - prosecuted cannot compel court to convict in such a case

· Court may convict/sentence accused of strength of a written statement setting out the facts and pleading guilty - in lieu of questioning under s 112(1) (b)

· For purposes of appropriate sentencing - Court may hear evidence/question accused on any aspect s 112 (3)

· If court - doubt whether accused 

· Is Guilty in law of events to which he has pleaded guilty

· Does not admit an allegation in the charge

· Accused incorrectly admitted Delegation

· Has valid defence

· In opinion of court - plea of guilty should not stand

· Then: court shall record plea of not guilty and require prosecuted to proceed with prosecution – s 113

· Admissions already made - stand as proof of facts Note:

· Note: only reasonable doubt is required - not probability for court to record plea of not guilty 

· Allegations admitted by accused's up to stage at which court records plea of not guilty - stand as proof of such allegation

· If Magistrates' court, after conviction following plea of guilty, but before sentence, decides that the sentencing is out of its jurisdiction - stop proceedings and commit accused for sentence by regional court having jurisdiction

· Regional court may enter a plea of not guilty and proceed with trial where it believes

· Plea of guilty incorrectly recorded

· Not satisfied of guilt

· Accused has a valid defence

· Accused may withdraw plea of guilty - if he can give reasonable explanation why he wishes to change plea (common law)

· Application may be brought after conviction but before sentence

· This should be allowed if any reasonable possibility of explanation being True

· Not guilty

· At after pleading not guilty - presiding official may ask whether he wishes to make statements indicating the basis of Defence – section 115 (1)

· Where statement is not made/Made unclearly - court may question accused to establish which allegations are in dispute 

· Court must inform accused - not obliged to answer questions - else constitutes irregularity

· Questioning - not too in depth, else conviction and sentence may be set aside (prejudicial to accused) - only questions in clarification of the plea

· Questioning directed at preventing unnecessary evidence being led by state

· Explanation of plea is, therefore, not evidential material upon which a conviction can be based

· Procedure prescribed in s 115 must be completed after plea and before the commencement of the state's case - recorded verbatim

· Court must inquire whether allegation which is not placed in issue may be recorded as an admission - and record

· Absolves state from proving these facts

· Admissions of facts made during explanation of plea - constitute sufficient proof of such facts - no further proof is required

· Any fact admitted, but not formally recorded with consent of the accused, will have to be proved by the state - not just conclusively as other allegations - but Onus on State 

· The statement may not be used as evidential material in favour of an accused

· Accused may be cross-examined on contains a statement

· Irregular for court to put questions directly to represented accused

· Where legal adviser replies on behalf of accused - accused required to confirm such reply

· Statements in explanation of plea may not be used against a Co accused - unless repeated under oath in the evidence

· Accused must be informed by a court of his right to remain silent

· Merely to state in explanation of plea that ‘ everything is in dispute’ - will affect credibility if he later admits that some of the allegations are true

· If Accused does not wish to reduce issues in dispute - must refuse to give explanation of plea - adverse inference - but should he enter witness box, he will be given opportunity to explain his silence 

· Where accused pleads not guilty in magistrates' court - court shall at request of prosecutor made before evidence is tendered, refer accused for trial to a regional court having jurisdiction

· Accused may change create any stage to guilty, with leave of court – s 112 is then applicable

· Where P is changed after evidence has been led, acceptance by prosecutor of the plea does not have same effect as acceptance before commencement of trout - court not bound by his acceptance

· Once Accused has pleaded not guilty - court's duty to determine issues raised between the state and the accused and prosecuted cannot interfere with their duty and compel court to enter a plea of guilty on lesser charge

· Any acceptance buyer prosecutor of plea of guilty to lesser offence can take place only with court's consent

· Prior conviction or acquittal

· No person shall be punished more than once for the same offence 

· Onus of proving previous conviction/acquittal rests on accused

· Produce record/oral evidence

· Autrefois convict

· Essentials: Accused had previously been convicted 

· Of the same offence

· By a competent court

· Court will pay attention to the true essence of the offence - not technicalities

· He is also available where offence is a lesser one than that of which she had been convicted

· Plea is not available where it was impossible at the previous trial to prefer the more serious charge now presented

· Plea can only be pleaded after the accused has already been sentenced in the first trial

· Autrefois acquit

· Essentials: Accused has previously been acquitted

· Of same offence with which he is now charged

· By a competent court

· Upon the merits

· There must have been trial followed by an acquittal

· Remarks above about ‘ the same offence’ apply

· If the accused could have been convicted at the former trial of the offence with which he is subsequently charged there is Substantial identity, since in such a case acquittal on the former charge necessarily involves acquittal on the subsequent charge

· Court must consider essential ingredients of the criminal conduct respectively charge in the two indictment, and apply the test – Kerr 1907 - namely whether the evidence necessary to support the second indictment would have been sufficient to procure a legal conviction upon the first indictment

· Even if a plea of autrefoit acquit fails on this ground - court has discretion to prevent second of from proceeding on the basis that trial should not be allowed to proceed in piecemeal fashion to prejudice of the accused

· Court must not have a acquitted in the Accused merely because of technical irregularity in the Procedure

· But even when court errs in law in acquitting Accused - this is ‘on the merits’

· Depends on nature of irregularity

· Where conviction is set aside on ground that a failure of justice has resulted from the admission of evidence otherwise admissible but not properly place before the trial court duty some defect in the proceedings, the Court of Appeal may remit the matter to the trial court with instructions to deal with any matter, including the hearing of such evidence, as the Court of Appeal may think fit - s 322(3)

· Section 88 affects this plea: even if charge-sheet is fatally defective - conviction can lawfully take place - should Accused be acquitted on merits - there plea in the second case must be uphold

· The p can be sustained even where it is based on the judgment of a foreign court

· The plea may be raised for the first time on appeal

· Section 106(4): Accused who has pleaded in to a charge is entitled to demand that he be acquitted or convicted - this may result in an acquittal ‘ on the merits’ even if state did not lead any evidence

· Eg if there have been several postponements, state witnesses not available and court refuses further postponement - accused is acquitted on the merits as they is no evidence against him

· Can occur only if Accused has pleaded before tribunal which has power to find him guilty/not guilty on eight charge of a - accused must have been ‘ in jeopardy’

· That he has received a free pardon from the President for the offence

· Section 106(e): Accused may plead that - has received a pardon from the President for the offence charged

· That the court has no jurisdiction to try the offence 

· May be based on airier or any other condition precedent necessary to confer jurisdiction on court

· Plea of diplomatic immunity falls under this subsection

· If lack of jurisdiction comes to light during trial - court may at request of the accused's direct that he be tried before the proper court - Accused not entitled to acquittal or

· If accused fails to request removal - trial procedure and verdict/judgment are valid

· Has been discharged from prosecution in terms of section 204 after giving satisfactory evidence for the state

· If prosecutor informs the court that any person called as a witness on behalf of the state will be required to answer questions which might incriminate him, Court must inform such witness that - obliged to answer such questions, but that if he answers ‘ frankly and honestly’ he will be discharge from liability to prosecution

· Court must discharge him if he does answer questions correctly 

· That the prosecutor has no title to prosecute

· Lis pendens

· This plea not recognised in the Code, but general powers of postponement of the trial can be exercised on such plea, which cannot have anything but a delay effect

· After other trial is completed - if plea of prior conviction/acquittal does not become effective, the fact that other trial took place will be relevant at the trial whether plea of lis pendens has been raised

· Pleas in the case of criminal defamation
· These pleas of the same as the Defences in a civil case

· That the prosecution may not be resumed instituted owing to an order by a court under section 342A(3)©

· In terms of the section - a court before which criminal proceedings are pending, must investigate any delay in the completion of proceedings which appears to the court to be unreasonable and which could cause substantial prejudice to the prosecution/accused/state/Witness

· Court must consider a number of factors/Reasons

· If delay and reasonable - court may order that the case be struck off the wrong end prosecution not be resumed anew without written instruction of DPP

· Two or more pleas may be pleaded together, except that plea of guilty cannot be pleaded with any other plea to same charge

· Accused may plead ‘truth and public benefit’ where charges one of Cruel Defamation - section 107- specially pleaded

· Note: Lis pendens (issue before court is subject of adjudication before another court) not specially provided for in the act - discussed below

· After pleading, accused entitled to verdict

· Once Accused has pleaded - entitled to demand that he be either acquitted or found guilty, excepting where specially provided for in the act

· Examples of this are

· Magistrate recuses himself

· Separation of trials takes place

· Trial referred to regional court

· Magistrate resigns/Dies/is dismissed

· Wrong court

· Where DPP stops private prosecution and Starts one by the state

· Child referred to children's court

· If court finds that Accused is not capable of understanding proceedings - mental disorder

· Where accused has pleaded in terms of s119

· Where prosecution has been stopped by prosecutor without the required consent of the DPP

Chapter 15: Miscellaneous Matters Relating To The Trial

· Who may attend trial?

· General principle - conduct of criminal trials should take place in open court and in presence of accused

· Accused's right to fair trial includes right to a public trial

· Public generally entitled to be present

· Section 153: courts are given power to exclude public whenever it appears to be in interests of 

· security of the state 

· Good order

· Public morals

· Administration of justice

· If there is likely had of witness coming to harm as a result of his testifying

· Court may order that witness/accused with his consent, give evidence by means of a CCTV if available

· But Not allowed to order the withholding of the identity of a witness from the defence

· Public may be excluded at request of Complainant, where Accused is charged with committing/attempting any decent act towards any other person, or extortion

· Judgment must be given in open court - unless Court of opinion that identity would be revealed a

· Safeguards provided against young persons being adversely affected by criminal trials - if trial of a person under 18 years - only the accused, his parent or guardian or legal representatives may be present without special authority

· No people under 18 years at any criminal trial unless actually giving evidence/specially authorised

· Witnesses 

· Prosecutor/accused may compel attendance of witnesses by subpoena

· Court may also cause witnesses to be subpoenaed in certain circumstances

· If witness fails to obey subpoena - arrested and brought before court

· Whenever person likely to give material evidence, and there is reason to believe he will flee - may be arrested and detained

· Whenever AG thinks - danger of a witness being intimidated/absconding/interests of witness/Administration of Justice - may apply to judge for order that witness be detained until conclusion of case/six months after arrest - called the ‘180 day clause’
·  Ito Witness Protection Act 112 of 1998 - Any witness feeling threatened me report to witness protection officer to be voluntarily placed in protection 

· Recalcitrant witness

· If witness refuses to take the oath or refuses to answer questions

· Section 189: Court empowered to institute a summary inquiry, and if no just excuse for refusal, may be sentenced to maximum imprisonment of two years (or five years for serious offences)

· Only if the finishing of the information is necessary for administration of justice or maintenance of law and order

· Appeal is possible

· Requirements:

· Witness must have refused to take oath/testify

· A proper inquiry must have been held

· No just excuse for failure/refusal

· The witness has right to

· Fair opportunity to prepare for proceedings

· Legal representation

· Adjournment (postponement)

· S 168 and s 169

· Court must consider to basic principles:

· It is in interest of society that guilty men should be duly convicted and not discharged due to an error which could have been avoided had the case been adjourned

· An accused is deemed to be innocent and therefore has a right, once charged, to a speedy hearing

· When it appears that state neglected to call a witness - at court's discretion to hold this negligence against the state

· Court of Appeal will not interfere with lower court's decision to adjourn the case provided: discretion exercised judicially

· If refusal to adjourn amounts to exclusion of relevant evidence - conviction will be set aside

· Where accused's legal representative is absent - not fault of the accused - case must be adjourned or conviction will be set aside

· If accused fails to attend trial on date of adjournment - offence, unless he can satisfy court - not his fault

· An application for indemnity to the executive - no reason for a postponement

· Speedy trial

· Part of a right to fair trial

· Critical question: is it reasonable taking into consideration

· Prejudice suffered by Accused

· Nature of case

· Systematic delay

· Now regulated by section 342A - Court entitled to look at a number of factors

· Appropriate remedy for infringement of right to a speedy trial - determined in light of circumstances of each case

Chapter 16: Joinder And Separation Of Trials

· Principle of our law that no person can be compelled either by the prosecutor or by a Co accused to give evidence in the case in which he appears

· Common law position.

· It was rule of common law that where persons were jointly charged, a Separation of trials was incompetent once the state had joined issue with the accused

· Where both Co accused were charged jointly had pleaded not guilty - prosecutor could not apply for a Separation of trials with a view to calling one as witness against the other

· Where one or more of the accused had pleaded guilty - view was held that state did not join issue with accused

· If Separation of trials took place and verdict was pronounced in of accused to pleaded guilty - they could give evidence against the other accused

· Position under CPA

· Section 157: court may now at any time during the trial, on the application of the prosecutor/accused, direct that separate trials take place

· If the court has ordered a Separation of trials, so trial of an accused may be concluded and thereafter he may be called as a witness against the remaining accused - need not be sentenced in order to be a competent witness (but desirable as he might fabricate testimony to receive a lesser sentence)

· Where Separation of trials is ordered - trial must be commenced de novo
· Note: where an accomplice is produced as witness by the public prosecutor, and submits to being sworn as a witness, and answers fully two satisfaction of court, he is absolutely freed from all liability to prosecution - such testimony was formally referred to as ‘ King's evidence’

· Grounds upon which separation may be applied for

· Application normally made by defence - as state is free to act individually ab initio

· Undesirable to separate trials if only purpose is to call a witness someone accused of an offence arising from the same set of facts, and if this procedure gives rise to injustice, prejudice of Accused - conviction will be set aside

· As a general rule, accused who are charged jointly should be tried joinly - for expediency

· Question of separation At discretion of presiding officer - exercised in judicial manner

· It must be established a joint trial will probably do the accused an injustice - mere possibility of prejudice is not sufficient to justify an order for separation

· The fact that evidence is adduced at joint trial which is admissible against one but not the other, and that this evidence may incriminate the latter - important consideration, but not the only one - our courts reckon that they can distinguish between evidence admissible/non admissible

· Justice requires that state - not unduly prejudiced in presentation of its case - if Separation of trials will hinder state to extent that - miscarriage of justice - this consideration is decisive

· Section 196(2)- provides that evidence which an accused may give in his own defence at joint proceedings shall not be inadmissible against a Co accused ‘ by reason only that such accused is for any reason not a competent witness for the prosecution against such Co accused’ (?)

· Where a Co accused blame one another - in interest of justice to try them together to enable court to hear all evidence and better to allocate various degrees of guilt

· If 1+ Co accused has pleaded guilty - best course is to separate trials and dispose of trials of those who pleaded guilty first - but failure to do so not an irregularity

· Joinder of persons charged separately

·  By common law - where persons were charged separately - rule that they had to be separately tried

· Not permissible to join the trials

· Consent of the accused did not confer jurisdiction

· Section 157(1): provides that an accused may be joined with any other accused in the same criminal proceedings at any time before evidence has been led in respect of the charge in question

· If evidence has been led and Joinder regarded as desirable - whole proceedings to be commenced de novo

· If prosecutor objects to Joinder – final (as he is dominus litis)

  Chapter 17: The Conduct of the Trial

· The case for the prosecution

· Opening of the state's case

· Section 150(1): Before evidence led, Prosecutor entitled to address court for purpose of explaining the charge and opening the evidence intended to be adduced - but without comment there on
· Prosecutor's address normally heard of the process of arraignment is completed

· Comes into operation where Accused has pleaded not guilty and prosecutor intends to lead evidence

· In practice - Unnecessary to deliver such address in simple cases

· In complicated cases - greater assistance to court

· Prosecutor should avoid a reference to inadmissible evidence/contentious matter which may prejudice case of accused

· Evidence for the state

· Manner of examination and nature of questions - part of law of evidence

· Presiding officer - make sure accused understand language used by witnesses

· Interpreters to be sworn in - else irregularity

· Evidence of certain formal Matters may be given by way of affidavit – section 212 - subject to right of opposing party to object

· Prosecutor may examine witness for the prosecution

· Any document received in evidence shall be read out in court unless Accused is in possession of a copy, or dispenses with a reading thereof

· Statements made by witnesses at preparatory examination may not be proved in this manner, even where accused admits the facts in record

· Section 213: provides that written statement made by witness will be admissible as evidence to same extent as oral evidence - statements must be served on opposing party, who may object, at least two days before, to the statement being tendered in evidence 

· Where opposing party is the accused - accompanied by a written notice setting out that he has the right to object

· If no objection - statement may be admitted as evidence ‘upon mere production thereof’

· Court may still order The witnesses to attend court to give evidence Viva voce

· Accused may not use these provisions - must testify himself under oath or not at all

· The right to read out the accused's evidence/statement made at preparatory examination - reserved for prosecution only

· Accused has to give evidence at the trial from the witness box, subject to cross-examination

· Statements of accused made at preparatory examination for part of evidence at the trial (where prosecutor has read out the record) and must be considered by court, even where Accused gave no rebutting evidence

· Prosecutor not obliged to call all Witnesses who made depositions at Preparatory exam

· But where cross-examine has shown that witness is important for Defence - prosecutor should secure his presence at trial

· Prosecutor not bound to call witnesses whom he believed to be untrue, hostile to prosecution or in league with accused

· Function of prosecutor - present matter to court fully and fairly and conduct case with judicial discretion and sense of responsibility - not in vindictive spirit/excessive zeal - assist court in arriving at the truth

· When state witness gives evidence different to statement - prosecutor must immediately make statement available to defence/disclose discrepancy to court

· Witnesses who have not given evidence at preparatory exam may be called

· Even though witnesses names do not appear on list which AG has to supply to Accused who is arraigned in a superior court

· But accused should be given notice of this where practicable, and a copy of their statements served on defence

·  if you notice not given - postponement will be granted

· Undefended cases - duty of prosecutor to present to court any information favourable to accused

· Defended cases - a prosecutor should place such information at disposal of legal representative of accused

· Defence entitled to cross-examine each state witness - also a Co accused who is testify in

· Duty of court to assist unrepresented Accused who does not understand his right to cross-examination

· Accepted practice that Co accused persons exercise their right to cross-examine witnesses/curlicues in numerical order before State is given opportunity to cross-examine

· Court has power to refuse to recall witness for cross-examination/further cross-examination - should be used sparingly

· Where Defence proposes to submit another version of fact/events testified to by a witness for prosecution - duty on defence to put its version to state witness - else necessitates recording of state witnesses and unnecessary waste of time

· No absolute rule that failure to cross-examine precludes the party in question from disputing the truth of that witnesses evidence

· After every witness for prosecution has been cross-examine - state may re exam on any matter arising from cross-examination

·  after evidence for prosecution has been disposed of, prosecutor must close his case - presiding officer does not have authority to close state's case

· If postponement of trial has been refused, and prosecutor refuses to close case - presumed that states case is closed - and proceedings continued with

· Discharge of Accused at the close of the state's case

· Section 174: if, at close of case for prosecution, court considers there is no evidence that accused committed the offence/any other offence of which he may be convicted - court may return verdict of not guilty or

· ‘no evidence’ interpreted as ‘ no evidence on which a reasonable man could properly convict’

· Evidence referred to includes only evidence which is led by state - does not include Admissions by Accused under section 115(2)(a)

· Where conflicting influences can be drawn from the immense - - does not make use of rules of logic - these rules are applied at the end of the trial to ascertain whether accused is guilty beyond reasonable doubt

· Two levels of discretion:

· presiding officer must decide if they is sufficient evidence to place the accused on his defence

· If answer to first question his native - he must decide whether he nevertheless intends putting the accused on his defence or not

· If there are reasonable grounds to believe that the state's case might be supplemented during the defence case - this would be ground for refusing discharge

· Refusal of court to discharge accused person upon conclusion of state's case - not in itself a ground for appeal/Review - except where such refusal amounts to irregularity (discretion improperly exercised)

· Where there is only one Accused - no possibility of prejudice as all defence has to do is close his case

· If accused's application for discharge is successful - DPP may appeal –s 310

· Only on question of law - not on findings as to the facts

· If appeal is upheld - case remitted to court a quo and trial is proceeded with

· Court may dismiss the accused mero motu

· Court should dismiss where - undefended accused - as failure to do so would be irregular

· Where presiding officer acts with assessors - only he can make a decision whether to grant discharge (question of law)

· The Defence case

· If accused not discharged at close of state's case - Procedure laid down in section 151(1) should be followed

· Presiding officer (PO) must ask accused if he intends leading evidence for Defence or remaining silent

· Accused must be made aware of his rights - else conviction may be set aside

· Should accused wish to lead evidence, he may address court on evidence to the lead, but may not comment on the evidence

· In practice and defence rarely avails itself a of right to open by addressing the court - as full defence version will have been put to state witnesses in cross-examination and will be known to the court

· Witnesses for the defence 

· Accused must then call and examine witnesses for the defence

· Undesirable that witnesses be present in court before giving evidence - might affect the weight of his evidence

· Once client has placed his case in the hands of counsel - counsel has complete control

· If counsel persuades Accused not to give evidence, accused may not subsequently on appeal challenge the correctness of the verdict on this ground

· If Accused insists on going into the witness box in spite of contrary advice from advocate - advocates should withdraw from case

· Where Accused is not represented/Smart - court must be careful in refusing requests to call a witness - should make certain that witness cannot possibly adduce relevant evidence - else miscarriage of justice can occur

· Should not refuse a request even if court believes Accused is adopting delaying tactics or Uncertainty up about whereabouts of witness

· Prosecution entitled to cross-examine each witness and also accused

· Questions should be asked in such a way as to afford the Accused full opportunity to answer them

· Improper questioning may lead to accused's conviction being set aside on appeal/Review

· Dangerous decision not to cross-examine an accused person/defence witness - as court loath to reject an untested/unchallenged defence version

· Judicial officer entitled to question witnesses for the defence to clarify Unclear Aspects - but not cross-examine them

· Manner of questioning an important factor

· Judicial officer should not descend into the arena - serious irregularity

· Accused’s right to silence

·  accused cannot be compelled to give evidence on his own behalf

· Adverse inference may be drawn against accused if he fails to give evidence on his own behalf

· Only in that it leaves the prima facie evidence of the state uncontested

· Accused must be informed about this

· Right to silence has been partly affected by the introduction of the ‘ plea explanation’ Procedure at arraignment in terms of section 115

· Accused has the right not to be a comparable witness against himself and has to be informed of his right to remain silent when arrested

· And Accused or his Council may admit Any fact placed in issue - absolves state of duty of proving such fact –s 220

· After every witness has been cross-examine by the other party, the party who called a witness may re-examine the witness on any matter raised during cross-examination

· Rebutting evidence by the state

· If defence, during its case, introduces new matter which prosecution could not reasonably have been expected to foresee, the state may be permitted, after the close of the defence case, to present rebutting evidence in respect of such matter

· Where defence has given an indication of the matter which it proposed to raise in its defence, court will as a rule not grant permission to lead rebutting evidence after close of defence case

· If prosecution reasonably requires postponement - prosecutor should not close case, but apply for postponement

· First stage not allowed to introduce further fresh matter in course of its rebuttal - and less exceptional circumstances - as Introduction of fresh matter would unduly interfere with finality of criminal proceedings 

· Calling/recalling witnesses by court, and questioning by court

· Section 167: duty on court to subpoena and examined/recall and re-examine any person if his evidence appears to be essential to the just decision of the case

· Court given a discretion (is evidence essential?) 

· Power should be sparingly used as it is not the function of court to build up a case for a bad prosecutor

· If court does call a witness their party adversely affected should be given opportunity of rebuttal, and any party may cross-examine

· Questioning of the accused by the court, leading to self incrimination or aggravation of punishment, is irregular unless the Accused chose to testify 

· For purpose of sentencing -PO may elicit information favourable tosed

· Court may only recall and re-examine an Accused that has testified

· Recording of evidence

· PO has duty to ensure that evidence and proceedings are faithfully recorded - only source from which can be determined whether it the proceedings were in accordance with justice

· Any demonstrations in court by witnesses should be described in detail in the record

· In cases where age is of material importance - should be properly recorded

· Where mistake has been made by Magistrate in recording of evidence - cannot correct mistake after sentence as he is then functus officio- only High Court can correct a mistake

· Address by prosecutor and defence

· Section 175: After all evidence has been adduced, prosecutor may address the court, after which Accused a (or his counsel) may address the court

· If Accused is deprived of opportunity to address court by conduct of PO, it will be a fatal irregularity, unless clear that he has not been prejudiced

·  tendency to regard the failure of a court to afford an accused an opportunity to address the court as a gross and fatal irregularity

· Where Accused refuses - he loses/abandons such right

· If accused raises a matter of law, prosecutor may reply - as well as reply on any matter of fact raised by Accused

Chapter 18: The Verdict

· The verdict

· Verdict should be given in open court

· Competent verdict (General rules)

· Section 270:

· If the evidence on eight charge for any offence not referred to in the preceding sections of this chapter does not prove the commission of the offence so charged but proves the commission of an offence which by reason of the essential elements of that offence is included in the offence so charged, the accused may be found guilty of the offence so proved

· All the essential elements of the lesser offence must, however, be included in the offence actually charged

· In addition, all the elements of the lesser offence must be proved

· The phrase ‘ any offence not referred to in the preceding sections of this chapter’ has the effect that where offence charged is specifically dealt with in the act and the competent verdicts listed in Act, the provisions of section 270 are excluded

· Eg if Accused is charged with culpable homicide arising from negligent driving of motor vehicle and evidence proves only negligent driving - accused may not be convicted, because competent verdict on a charge of culpable homicide are specially listed in s259 and negligent driving is not one of them

· Prosecutor should charge negligent driving in the alternative

· To avoid prejudice to accused, it is desirable that competent verdict should formally be mentioned in the indictment

· Failure to inform accused of competent verdict is a fatal irregularity 

· Amendment of verdict

· When a wrong judgment/sentence is delivered by mistake, court may, before or immediately after it is recorded, amend the judgment/sentence

· Applicable only when mistake made by the court is one which is inherent in the judgment or sentence

· Eg where court has no jurisdiction or if judgment is unrelated to merits of the case

· Where incorrect facts placed before court, upon which court has imposed a proper sentence - court may not correct such sentence as being wrong when truth is discovered

· After reasonable time has elapsed and PO is functus officio - no longer has power to amend the mistake

· PO should try to prevent failure of justice by reporting positioned to the High Court and requesting review by virtue of s 304(4)

· Magistrate is not authorised mero motu to set aside a wrong conviction

· Judicial officer is permitted to effect linguistic/minor corrections to pronounce judgment without changing Substance thereof

Chapter 19:  The Sentence 

· The sentence discretion

· Court has wide-ranging powers to impose sentences

· Court exercises a discretion - involves making a choice from various possibilities

· Discretion may not be exercised arbitrarily

· Court expected to act within limits prescribed by Legislature or/guidelines laid down by higher courts

· Basic requirements: discretion must be exercised reasonably and judicially

· Advantage - courts can adapt sentences to provide for slightest differences between cases

· Disadvantage fast difference in sentences for the same case - less consistency

· General principles with regard to sentencing

· Punishment should fit the criminal as well as the crime, defective society, and be blended with a measure of mercy according to the circumstances

· Should take into account the main purposes of punishment

· Retribution

· Deterrence

· Prevention

· Rehabilitation

· The individualisation of punishment to fit the criminal - considered to be main reason for leaving sentencers with wide discretion

· In this chapter we only look at procedural aspects of sentencing - not Substantive - specific emphasis on statutory framework supplied by CPA

· Penal provisions

· Most statutory offences are enacted with an attendant penal provision

· Imprisonment/find may be imposed for these crimes only if specifically provided for

· Can be fine or imprisonment, or it can be fine or imprisonment, or both
· Adjustment of Fines Act

· All penal provisions providing for a fine must be read together with provisions of the Adjustment of Fines Act

· This Act replaces most penal provisions by using the maximum term of imprisonment prescribed for a particular offence as a basis for calculating the maximum amount of the find that may be imposed

· The ratio between fine and imprisonment is determined by the standard jurisdiction of the magistrates' court - Presently at R20 000 four each 12 month's imprisonment

· So a penal provision allowing a penalty of ‘not more than R1000 or 6 months' imprisonment’ at should be construed as providing for ‘not more than R10 000 or 6 months imprisonment’

· Minimum sentences

· Recently minimum sentences have been prescribed for a wide range of the more serious crimes (hooray!) - section 51 of Criminal Law Amendment Act 105 of 1997

· Only High Courts and Regional court may impose these sentences

· Sentencing courts are also not allowed to suspend any part of these prescribed sentences

· Court may impose lesser sentence if there are ‘ substantial and compelling’ reasons

· Case: Malgas 2001: sentencing court should consider the sentences prescribed in Act 105 1997 of a has a point of departure, which should not be departed from lightly - if cumulative effect of mitigating factors justifies a departure from prescribed sentence, court should consider doing so - when imposition of prescribed sentence would amount to injustice, court should act to prevent such injustice - not intention of legislature to eliminate court's discretion in sentencing offenders

· Prescribe minimum sentences not applicable to offender under the age of 16 years when offence is committed - If court does, must give reasons

· These provisions originally intended to apply for a limited period of two years – extendable

· Already extended twice and probably will be again 

· Constitution - section 51(1)(e) requires that extent of any punishment should be proportionate to offence - rights are breached when punishment is grossly disproportionate

· As courts are allowed to deviate from prescribe sentence - prevents gross disproportionality - therefore not unconstitutional

· The pre-sentence investigation

· Sentencing officer cannot use discretion without sufficient factual information

· State and accused must supply this information

· Section 274(1) empowers court to allow evidence that will assist court in determining proper sentence

· ‘evidence’ not used in the strict sense of the word

· Law of evidence not strictly observed

· Previous convictions

· After conviction, state will indicate whether accused has any previous convictions

· If there are - usually proved by handing in accused's fingerprint record - prima facie proof of previous convictions

· Court must inquire from accused whether they admit previous convictions

· In case of denial - prosecutor may tender evidence

· Section 271 provides that certain previous convictions for away after a period of 10 years - if no other crime committed within that period

· Such previous conviction cannot be considered

· Convictions that fall away are those for

· Less serious crimes (where >6 mo without option of fine may not be imposed)

· Any offence for which the passing of sentence was postponed, or for which the accused was merely cautioned and discharged

· The accused on sentence

· Accused is then given opportunity to supply evidence in mitigation

· Address should not include facts, but in practice normally does

· Normally described by Accused/legal representative by addressing the court from the bar

· Duty to supply information

· Serious irregularity for court to ask the accused whether he has any previous convictions, If state does not produce list

· Absence of judicial officer 

· If judicial officer is not available for sentencing, any judicial officer of the same court may pass sentence after consideration of the evidence

· But judicial officer must be ‘ materially absent’ owing to reason such as recusal, transfer, leave, death or serious illness

· Mitigating and aggravating factors

· Youth as a mitigating factor

· Juveniles sentenced more leniently than adults

· As they cannot be expected to act with same measurer responsibility, lack necessary experience

· Previous convictions as an aggravating factor

· Person will progressively be punished more severely

· Has the person displays a disregard for the law and because it is believed that it is more likely to deter the offender

· Previous convictions should not be over emphasised - also look at seriousness of particular crime

· Forms of punishment that may be imposed

· Listed in section 276 and include

· Imprisonment

· Committal to a treatment centre

· A fine

· Correctional supervision

· Also various ways in which juvenile may be treated – section 290

· Also provisions of section 297 including

· Suspension of sentence on various conditions

· Conditional/Unconditional postponement of imposition of sentence

· Caution and discharge

· Imprisonment

· Court must decide whether or not to remove offender from society

· Seriousness of crime is important

· Aggravating factors may justify imprisonment

· Decision not to imprison often based on presence of mitigating factors such as

· Youth- juveniles not readily imprisoned

· No criminal record- first offenders not readily imprisoned

· Disadvantages

· Expensive to erect and maintain prisons

· Association with hardened criminals not much chance of rehabilitation

· Prison environment not conducive to preparing prisoner for life in free society

· Various forms (terms) of imprisonment

· Ordinary imprisonment for term determined by a court

· Common-law crimes - General Jurisdiction applies 

· Regional court limit - 15 years

· District mag court - 3 years

· Superior court - any term

· Statutory crimes - general Jurisdiction also applies, subject to a penal provisions in Statute 

· May specifically empower Lower Courts - to impose terms exceeding General jurisdiction

· No court may impose sentence of <4 days, unless sentence is that the offender be detained until the rising of the court

· Most prisoners eventually released - court not supposed to take normal prison release policy into account

· Imprisonment normally imposed in conjunction with other forms of punishment

· May also be partly/fully suspended – s 297

· Imprisonment for life

· Only imposed by high courts

· Previously - valuable alternative to death penalty

· Used in case of extreme seriousness where death penalty not considered to be proper

· Some possibility for release exists

· Correctional Services Act - court that imposed sentence may release prison on parole, after considering report by Correctional supervision and Parole Board

· Not before serving at least 25 years/age of 65(if at least 15 have already been served)

· Declaration as dangerous criminal

· Mainly to provide for sentences for psychopaths

· Sentences are indeterminate, except that court has to determine date when the offender has to appear before court again

· Only regional/superior courts

· Duration of initial imprisonment not exceed courts General jurisdiction

· Suited to a case where crime itself is not so serious as to warrant life imprisonment, but where convicted person represents a danger to physical/mental well-being of other persons sufficiently serious to warrant detention for an indefinite period and where - possibility that condition may improve

· Parole Board must submit a report to court on date determined for reappearance - dealing with

· Conduct, adaptation, mental state, possibility of relapse

· Court must then decide - continue or release

· Release may be conditional/converted into Correctional supervision

· Declaration as an habitual criminal

· If court satisfied

· Person habitually commits offences and

· Community should be protected against him (I e not for petty crimes)

· Court prevented if

· Offender <18 years and

· Court of opinion that offender deserves punishment for period > 15yrs

· In practice - no declaration unless - offender previously been warned

· Person declared habitual criminal - kept in prison for at least seven years - there after considered for parole

· Periodical Imprisonment

· Imprison for short periods only (between 24 and 48 hours at a time)

· After every period - released to continue normal existence

· Also called week end imprisonment, but can be imprisoned at any time

· Prisoner may not be held for long periods in order to compete total sentence rapidly

· Sentence imposed for a period expressed in hours

· Duration may not exceed 2000 and may not be less than 100hours

· Involves more administration than other prisoners

· Section 276(1)(i) – Imprisonment

· Heath prisoner imprisoned in terms of this provision, Commissioner of Correctional services is empowered to release the prisoner, during course of his sentence, on Correctional supervision

· Sentencing court provides Commissioner with has discretion

· Court must be satisfied that imprisonment for maximum term of five years is appropriate, before it can exercise this option

· If >5 years is required to punish offender - option not available

·  in practice - prisoner is evaluated immediately on starting prison term are - Parole Board advises Commissioner on advisability of releasing prisoner on Correctional supervision

· Prisoner must serve at least1/6th of sentence before release

· It probationer does not comply with condition of Correctional so division, he may be arrested and imprisoned to complete sentence

· Sentences for more than one crime

· Trial court retains full sentencing jurisdiction for every separate crime offender convicted of

· Cumulative effect of various sentences may be unduly severe

· Court if there has to reduce cumulative effect

· Preferred method - order whole/part of sentences to run concurrently

· S 280(2) of CPA: or sentences executed in the order in which they were imposed

· Next sentence commences after completion of previous one, unless court orders - run concurrently

· Correctional supervision may also run concurrently

· Further methods of restricting cumulative effect:

· Reduce every sentence so that total is not excessive

· Some/all of counts can be taken together for purposes of sentencing

· Not specifically provided for, but part of our practice - often used

· Difficult to his may develop on review/appeal if convictions set aside

· Not desirable

· Suspension of portion of the sentence

· Further provisions on imprisonment

· Section 281(b): to bring about Uniformity in penalties for minor statutory offences - Any reference to a maximum period of imprisonment of less than three months must be construed as reference to a period of three months

· Reduction of sentence

·  Once questions are of review/appeal have been finalised - sentence can be modified only by administrative action by Department of Correctional services

· Various office bearers may authorise the release of prisoners who have served various portions of their sentences

· Fines

· Courts enjoy a wide discretion to impose fines

· If Statute does not mention fine - it may not be imposed at all

· Three factors generally decisive

· Crime not serious enough for imprisonment

· Offender must have some financial means

· Where crimes are committed for financial gain - indicates that crime does not pay

· Amount normally left to discretion of court

· Magistrates' and regional court's limited by Scope of jurisdiction

· Ordinary jurisdiction:

· Magistrates' court – R60 000

· Regional court – R300 000

· Court must determine how heavily fined should punish the offender, and then determine the amount that will punish that particular offender as heavily as he deserves

· Depends on wealth of offender

· Where offender simply does not have means to pay a fine – problem

· Normally solved by Correctional supervision

· Court must make purposeful inquiries to determine the means of the accused

· May require Accused to sell/pledge assets

· Previously - only offender's ability to pay a fine and not ability of family and friends must be considered

· Recently - Tendency to allow for assistance to be taken into consideration

· Measures taken to recover fine

· Imprisonment in default of payment

· Fines normally imposed with alternative period of imprisonment

· Total period of imprisonment may not exceed courts jurisdiction

· All sentences as alternatives to fines must be Cumulative

· Deferment of payment of fine

· Court may defer payment/order payment in instalments

· Not for longer than five years after imposition of sentence

· Further relief after start of prison term

· Court may at any stage before termination of imprisonment order release of person I condition that he pay the rest of the fine

· Other methods include attachment and sale of moveable property, deductions from salary etc

· The fine must go to the state - not to Complainant (see below)

· Correctional supervision

· Entails supervision of offender with view to correcting the wrongdoer and the wrong doing

·  Standard measures normally include

· House arrest

· Confinement at home

· Exceptions - go to work, go shopping, attend religious gatherings

· Community service

· Rendering service in interest of community without remuneration

· Typically 16 hours per month

· Monitoring

· Entails that state official will check whether probation actually complies with condition of sentence

· Correctional supervision may be imposed as

· Sentence in itself

· Requires report by Correctional officer

· May not exceed three years

· Standard form

· Imposed as condition to a suspended sentence/postponement of sentencing

· Period of postponement/suspension limited to five years

· Imprisonment linked to Correctional supervision incensed discussed above (Section 276(1)(i) - Imprisonment)

· Commissioner of Correctional services may apply to court initially imposing Imprisonment, to consider imposing Correctional supervision in lieu of Remaining term

· Correctional supervision has higher penal content

· Penal effect can be lessened by reducing strictness of conditions

· Will not be imposed if fine/ suspended sentence sufficient

· May be imposed for any offence - but not if penal provision provides for imprisonment only

· May also be imposed in conjunction with any other form of punishment

· Suitable for offender type - varying from first offender with no inborn criminal tendencies to offender with criminal leanings who may have offended more than on one occasion but by reason of employment, domestic circumstances is a suitable candidate

· If offender is required to be removed from community - not suitable

· Executed by personal of Department of Correctional services

· Where probationer proves not to be suitable candidate - Commissioner or probation officer may recommend to court why - not suitable - court may impose Any Other proper sentence

· Committal to treatment centre

· In addition to/instead of any other sentence

· Court must be satisfied - accused is someone who manifests any of the deviations mentioned in section 21(1)  of the Prevention And Treatment Of Drug Dependency Act

·  requires investigation - at least Probation officers report

· Detention is for indefinite period - but if not released within 12 months, certain reports to be supplied to DG of Welfare

· Juvenile offenders

· Section 290: in case of offender under 21 years - court may, instead of imposing any punishment, order

· Placement under supervision of Probation Officer

· Sent to reform the tree

· If over 18 years old - placed in custody of suitable person

· May be imposed instead of prescribe minimum sentence

· SA law commission - investigation into separate juvenile justice system - includes diversion from criminal courts - amendments to be more focused on needs of child offenders

· Caution and discharge

· Lightest sentence which law permits

· Convictions will recorded and counts as previous conviction

· See below - Exclusionary provisions

· Suspended and postponed sentences
· Sentences can be wholly or partly suspended

· Wholly suspended sentence is not executed unless conditions for its suspension have been broken by offender

· Partly suspended sentences mean that unsuspended party is executed, but suspended part not, unless conditions are not complied with

·  Exclusionary provisions

· Any court may postpone sentencing/suspend sentence for any offence except offence for which minimum penalties prescribed - these may only be partly suspended

· Postponement of passing of sentence 

· Court may postpone passing of sentence for period not exceeding five years and release offender conditionally/unconditionally

· Offender may then be ordered to appear before the court if called upon before expiry of the relevant period

· If not called to appear before court/court finds that conditions have been met - no sentence imposed and for record purposes - result of trial is a caution

· Suspension of sentence

· Have two main functions

· Alternative to imprisonment in situations where offender cannot afford fine and other forms of punishment are improper

· Serve as individual deterrent to offender

· Maximum term - five years

· Period runs from date on which person is released from prison after serving the unsuspended portion, and not from date of imposition of sentence

· Prisoner not under threat of suspended portion of sentence – criticism

· Conditions

·  Distinguish between negative and positive conditions

· Negative conditions require offender not to repeat crimes specified

· Positive conditions require positive action by offender in order to fulfil conditions of suspension

· Any condition must conform to three basic requirements

· Must be related to committed offence 

· Must be stated clearly and unambiguously

· Conditions must be reasonable 

· Breach of conditions

· Where conditions have been breached, and court must consider whether suspended sentence should be put into operation –audi alteram partem rule applies 

· Offender must be given opportunity to lead evidence and make representations

· If it is found - offender did not comply - court may suspended sentence into operation, or suspended further on appropriate conditions

· This decision not subject to appeal

· Decision must be done in judicial manner and is subject to review

· Compensation and restitution

· Compensation

· Compensation provided for victims of crime in various ways

· Section 30: provide that any convicted person who has caused damage to or loss of property of another person through his crime May be ordered to compensate the victim

· Such order has effect of civil judgment

· Compensation limited to

· Magistrates Court – R60 000

· Regional court –R300 000

· High courts – unlimited

· Court may act ito s 300 only if requested to do so by injured party or prosecutor acting on instructions of injured person

· Separate inquiry into amount of damages follows there after

·   Usual calculation has as in civil claims

· Compensation order only in respect of direct loss or damage

· Order for compensation - a in appropriate where accused imprisoned for a long time and has no assets

· The Person in whose favour an award has been made, may within 60 days, renounce award and make repayment

· If renunciation not done - accused may not later be held liable in civil proceedings in respect of the injury

· A sentence of imprisonment in default of payment cannot be imposed in the alternative

· Restitution

· Section 301 - court may order, at the request of a bona fide buyer, that the buyer be compensated out the money taken from the convicted thief when the latter was arrested, provided of course that buyer returns the goods to the owner there of

Chapter 20: Review

· Difference between Appeal and Review procedures

· Both inherently aimed at setting aside a conviction or sentence

· Appeal is concerned with Substantive correctness of the decision based on facts or merits of the case on the record and the law relevant to such facts

· Review is concerned with validity of the proceedings

· Includes irregularities arising from high handedness, bona fide mistake, denying accused the fair trial

· Aggrieved party may appeal and apply for review

· Differences when constitutional issues are involved:

· Appeal may be brought against findings of lower court on in the point of law and/or fact

· In appeal - parties confined to what appears on record, but in review - permissible to prove any of the grounds for review by affidavit

· Accused is confined to specific grounds for review - applicant may not argue on review that magistrates' decision is wrong on the facts

· Appeal must be brought within a certain time - no time limit for review (although a satisfactory explanation required after long delay)

· Appeal is tantamount to a retrial on the record, in case of a review - facts could be brought to notice of the court by means of affidavits

· A court has no inherent appellate jurisdiction and its powers on appeal are statutorily limited - therefore not possible to invoke courts Appellate powers by any other means than as set out in statutory provisions.  Only a superior court of first instance enjoys Inherent review jurisdiction - overriding jurisdiction - may be invoked irrespective of Procedure instituted

· Appeal is lodged by way of notice of appeal, whereas a review is sought by way of notice of motion whereby respondents are called upon to show cause why decision/proceedings should not be reviewed and corrected/set aside

· Review in terms of The CPA

· Automatic review

· Certain sentences of magistrates' courts must be reviewed by Provincial/local division of High Courts in ordinary course of events, without accused requesting it

· Called ‘automatic review’

· Based on two fundamental principles:

· Judicial experience

· Extent of sentence

· Reviewing judge not limited to investigation of irregularities - may also pay attention to all aspects subject to appeal

· Judge confined to the record of the proceedings in automatic review

· No provision is made in the Act for automatic review of sentences imposed by superior courts/regional court's

· Magistrates' court sentences subject automatic review:

· Imprisonment (including detention in reformatory and rehab) for 

· period >3 months if judicial officer has held rank of Magistrate for <7 years

· Period >6 months if judicial officer has held rank of Magistrate for 7+ years

· Direct imprisonment and suspended imprisonment must be added to determine review ability

· Fine exceeding certain amount determined by Minister for the same respect of judicial officers

· R2500 for first type and R5000 for second type

· Irrelevant whether fine is coupled with alternative imprisonment

· Irrelevant whether fine is paid or not

· Each sentence on each separate count must be considered a separate sentence

· Automatic review does not affect accused's right of appeal, whether before or after review

· If Accused has appealed and has not abandoned its appeal, automatic reviews suspended and shall cease to apply concerning such Accused when judgment is given

· Review perform either by Court of review of appropriate Provincial/local division, or in chambers by one of the judges

· Instances not automatically reviewable:

· Generally sentence not subject to automatic review if Accused was assisted by legal adviser up until sentencing
· Putting into effect of suspended sentence

· Order for detention of Accused in psychiatric hospital/prison pending signification of decision of Judge in Chambers

· Proceedings in an inquest conducted before magistrates' in order to investigate cause of death of a deceased person - not criminal proceedings

· No judgment given/order made by regional court is automatically reviewable

· Procedure on review

· After review will will sentence passed, clerk of the Court must transmit record to Registrar of Provincial/local division having jurisdiction <1 week

· Magistrate may depend any desirable Remarks

· Accused entitled <3 days after conviction, to supply any written statement/Argument to clerk of court to be transmitted with record

· Registrar must submit all these papers to a judge in chambers for consideration

· Judge receiving documents must certify on the record that proceedings are in order, if the proceedings were in accordance with justice (in his opinion)

· ‘Proceedings’ comprise both conviction and sentence

· If judges uncertain - requests statement from Magistrate setting forth reasons for conviction and sentence

· Usually DPP also approached for comments

· Magistrates must respond within reasonable time - undefended accused is entitled to speedy review - fucking him around may amount to wrongful act - claim for damages

· Is judge satisfied - signs certificate

· If judge still in doubt - two judges must consider proceedings and delivered judgment

· Where review is matter of urgency/clearly not in accordance with justice - proceedings considered without obtaining a statement from Magistrate

· Test: has Justice been done?

· Confirmation of proceedings on review requires a finding only that proceedings were in accordance with justice although not necessarily in accordance with procedural law

· Lost record

· Where record of case is mislaid - Court of review may order that clerk of the court submits the best secondary evidence obtainable as to nature of original evidence and proceedings, or that case be sent back to court to hear evidence in order to reconstruct record - this also applies on appeal

· If no record exists and record cannot be reconstructed - conviction and sentence must be set aside

· Matter may not be referred back to trial court for New trial

· Automatic review and right to appeal

· Provisions relating to automatic review - suspended where accused has appealed against conviction/sentence

· If accused abandons appeal, centres will be reviewed

· Once judgment given on appeal, no automatic review takes place

· If proceedings already certified when notice of appeal reaches the Registrar, the certificate will be withdrawn to allow Accused to prosecute appeal

· Extraordinary review

· Where it has been brought to notice of Provincial/local division of High courts having jurisdiction or any judge the thereof, that the criminal proceedings are not in accordance with justice, such Court of shall have the same powers in respect of proceedings as if the records of it had been laid before such court according to the procedure on automatic review – s 304(4)

· These provisions apply where criminal proceedings are not subject to automatic review

· Enables the DPP, a magistrate, a the accused to bring irregularities under review by bringing it to the notice of a judge in chambers

· A matter that has been finally disposed of on appeal, may not be brought on review by this section

· Question to be considered - whether there are considerations of equity and fair dealing that compel court to intervene to prevent a probable failure of justice

· No time limit set

· Review in terms of Supreme Court Act

· Review at instance of the accused

· CPA does not provide for review of a lower court proceedings at instance of the accused

· Power of High Court to review Lower courts proceedings regulated by Supreme Court Act

· Authority to review his vested in provincial divisions and Witwatersrand local division of High Court

· Power to review Lower courts Proceedings is limited by statute to grounds set out in section 24- Grounds deal exclusively with irregularities and method of proceedings and proceeded to be followed his formally embodied in rule 53 of Uniform Rules of Court

· Grounds for review

· Absence of jurisdiction

·  interest in the cause, bias, malice or corruption by presiding judicial officer

· Gross irregularity in proceedings

· Admission of inadmissible/Incompetent evidence, or rejection of admissible or competent evidence

· Procedure

· Within reasonable time

· Onus of establishing unreasonable delay is on party alleging it

· Court has discretion to condone delay or refuse application for review

· Review not granted in an terminated proceedings as a general rule - but may be granted where interests of justice demand it to prevent an injustice

· Accused may seek review/Interdict/Mandamus against the magistrates' decision in order to compel the magistrate to adopt a legal procedure

· Procedure for bringing criminal matters under review - notice of motion directed and delivered to presiding officer, Magistrate and to all parties affected – rule 53

· This procedure must also be followed in cases where High Court's inherent power of review sought

· Applicant calls upon such persons

· To show cause why lower court's decision/proceedings should not be reviewed, corrected or set aside, and

· To dispatch, within 15 days after receipt of notice of motion, to the Registrar of the High Court, the record of such proceedings sought to be corrected or set aside, with such Reasons as he is by law required or wants to give, and to notify the applicant that he has done so 

· Notice of motion sets out decision/proceedings sought to be reviewed

· Must be supported by affidavit setting out facts on which applicant Relies

· Applicant may amend or very terms of the notice of motion by means of fresh notice of motion with supporting affidavits

· Respondent may oppose the granting of the Order prayed for in the notice of motion

· Review at instance of prosecution

· No express provision, but nothing confines a prayer for review to the accused

· Section 304(4) provides an easy a mechanism for prosecution to notify High Court of irregular proceedings (see above)

· Functions and powers of a Court of review

· Function of court - to decide whether proceedings were in accord with the demands of justice

· Evidence not as carefully considered as appeal - same weight not attached to technical points

· Interests of convicted person and state are considered

· Question to be answered according to prevailing circumstances at the time

· Decision is right/wrong according to facts in existence at the time it is given

· Absence of specific provisions in a Supreme Court Act regarding that court's powers and functions, suggests that the automatic review provisions of section 304(2)(b) and (c) apply equally to reviews brought under the Supreme Court Act

· Powers of court in terms of section 304

· Court may confirm, alter or quash the conviction

· Court may confirm, reduce, alter or set aside the sentence or any order of the magistrates' court - a court of review has power to correct a penalty imposed or the conditions of suspension of the sentence – 

· Court of review has no jurisdiction to increase the sentence (only on appeal) - only if sentence imposed by magistrates Court is unjustified

· Sentence so imposed - not beyond lower court's punitive jurisdiction

· Accused should be given prior notice and counsel ought to be appointed to represent accused

· If Accused was convicted on one of+ two alternative count, court may, when quashing the conviction, convict on an alternative count

· Court may set aside or correct to proceedings, or generally give judgment or impose sentence or make order as the magistrate could or should have given - this provision provides Court of review with jurisdiction to substitute a conviction for a more serious offence and to impose a suitable sentence

· Court may further amend the charge sheet to a conviction on another charge according to provisions of s86

· Only if Accused is not prejudiced by amendment

· Court may remit case to magistrates' court with instructions to deal with any matter in such manner as the court may think fit

· Court may make order affecting suspension of execution of any sentence or admitting convicted person to bail or affecting in any matter or thing connected with such person or a proceedings about him as to the court seems calculated to promote the ends of justice

· Further evidence: reviewing court may any evidence and summon any person for those purposes

· Not readily allowed except on good cause - as trial cannot be completed when further evidence is allowed - no finality

· When application is entertained - 2 requisites to consider

·  why evidence was not lead at the trial

· Evidence must be of material interest in the case

· If court Desires to have question of law or fact argued - it may direct such question to be argued by DPP and an appointed counsel

· Powers of court in terms of s 312

· Conviction and sentence may be set aside a review on the ground that any provision of Sections 112(1)(b); 112(2) or 113 was not complied with case must be remitted to the court and directed to question the accused as is required by the Sections 112 or correct the plea when it is clear that trial court should have had doubts envisaged by section 113

· The High Courts Inherent review jurisdiction

· High Court's inherent power to restrain illegalities in an terminated criminal proceedings in lower court can be exercised in exceptional cases - but courts are slow to interfere 

· Such court will confine the exercise of its powers to rare cases where a grave injustice may otherwise result or where justice may not be attained by other means

· Powers of judicial review and the constitution

· Section 173 has broadened inherent jurisdiction of CC, SCA and High Court - promote interests of justice within context of the values of the constitution

· Court permitted in exceptional circumstances to grant relief even if accused has exhausted all procedural remedies

· When a High Court is deciding a constitutional matter within its power - must declare that any law or conduct that is inconsistent with constitution is invalid to the extent of its inconsistency

· May make any appropriate order, including order limiting retrospective effect of declaration of invalidity and an order suspending the declaration of invalidity for any period and on any conditions, to allow competent authority to correct the defect

· Such orders must be confirmed by CC

· Constitution demands a fair trial

· If evidence is obtained in manner that violates any right in a bill of rights - it must be excluded if the admission of that evidence would render the trial unfair or otherwise be detrimental to the administration of justice

· Execution of sentence pending review

· Execution of any sentence brought under review is not suspended pending the review, unless Magistrate grants bail

· Retrial Where conviction is set aside

· Whenever conviction and sentence of lower court are set aside on review on grounds that

· Court was not competent

· Charge sheet was invalid or defective

· Technical irregularity or defect in the Procedure

· Then proceedings in respect of same offence may be instituted de novo

· New trial could be on the original charge, or at any other charge as if Accused had not been previously arraigned, tried and convicted

· Proceedings instituted before new judicial officer

Chapter 21: Appeal

· Right of appeal

· Case: Minister of justice v Ntuli 1997: or convicted persons (whether legally represented or in prison) had an unlimited or absolute right of appeal to a court of higher instance against a decision or order of a lower court

· Sections that Prohibited a person who had been convicted and was undergoing imprisonment, from prosecuting in person any appeal relating to such conviction unless a judge has certified (the ‘judges certificate’) that there were reasonable grounds for the appeal, was declared unconstitutional by the CC

· BUT: criminal Procedure Amendment Act - came into operation on 28th May 1999 - Former and limited right of appeal is amended in favour of a limited right of appeal

· Brings appeals from lower Courts into line with appeals from higher courts - such appeals not as of right and leave to appeal must be obtained 

· Constitutionality of the requirement of leave to appeal was considered and held to be infringement of accused's right to fair trial including a right to an appeal and to dignity

·  court's reasoning was based on fact that when Magistrate refuses to allow leave to appeal, the reappraisal of the case competition is done on limited information supplied by the lower court and does not allow for informed decision

· The significant differences in functioning and resources of lower Courts and high courts, furthermore allow for a greater risk as of error in Lower Courts - threshold of fairness not on similar level has Procedure for appeals from higher courts

· Court gave Legislature picture and tell 28th May, 2001 or before the order of unconstitutionality and Invalidity comes into effect

· No right is absolute - limitations clause may limit any right as long as it there are limited by law of general application and on certain constitutionally recognised grounds

· Principle of peremption: right of an Successful litigant to appeal is said to be perempted if he, by conduct inconsistent with an intention to appeal, shows that he acquiesces in the judgment or order

· The right to have recourse to a court of higher instance does not allow for the application of the principle of peremption to be extended to criminal cases

·  It is fundamental to Criminal Procedure that hearing will not be denied a person who can show a reasonable probability that he might have been wrongly convicted

· Access to high courts in respect of appeals from a lower Courts

· An Accused who now wishes to appeal from a lower court must apply within 14 days (May be extended on good cause shown) to trial court for leave to appeal 

· Court must inform every unrepresented Accused of his right to appeal and correct procedure

· Application for leave to appeal must be heard by the trial Magistrate whose decision is being questioned (or another if he is unavailable)

· Application must set forth grounds of appeal

· If appeal it is not noted and prosecuted within period and manner prescribed - condemnation must be sought on application and on good cause shown with original Magistrate

· Notice of date for hearing of application of leave to appeal - given to relevant DPP and accused

· Accused may apply verbally for leave to appeal immediately after passing of decision/order, stating grounds - application must be taken down in writing to form part of record

·  further evidence may be received by a court hearing application for leave to appeal if accompanied by affidavit stating that

· Further evidence is available

· The evidence could reasonably lead to different decision

· That there is a reasonable acceptable explanation for failure to produce evidence before close of trial

· Prison has twenty-one days within which to petition Judge President of High Court having just jurisdiction after the refusal of any one of these applications

· Application for leave to appeal

· Application for extension of the period within which appeal must be noted/prosecuted

· Application to call further evidence on appeal

· Application for condonation

· Accused who has not yet been sentenced, may not apply for leave to appeal nor direct petition to Judge President

· Petition is to be considered in chambers by two judges designated by the Judge President

· Application maybe refusal granted

· If application for condonation is granted, so judges may direct that application for leave to appeal be made within certain period set by them to trial court

· Conflicting judgments on jurisdiction of Lower courts to decide constitutional issues

· Constitutional matter that could arise in lower court can be divided into five groups

· Constitutionality of legislation promulgated by Parliament/problems/conduct of President - no jurisdiction (high courts are not obliged to make a ruling - may refer matter to CC)

· Constitutionality of municipal legislation - no jurisdiction

· Constitutionality of regulations other than above - jurisdiction

· Constitutionality of legal rules - jurisdiction

· Constitutionality of conduct/activities of person/organ of state - jurisdiction

· Access to Supreme Court of Appeals and Full Courts in respect of appeals against decisions of High Courts

· No absolute right of appeal against decision of High Court

· Leave to appeal must be applied for in all instances

· Main consideration - does applicant have reasonable chance of success on appeal

· When appellant wants to appeal against judgment of Provincial/local division given on appeal - leave to appeal has to be obtained from Division against whose judgment it is appealed

· If leave is refused, leave may be requested from SCA

· A Full Court is also a Provincial division of the High Courts, created specifically by at Act of Parliament to hear appeals from higher courts

· Leave to appeal against judgment of this court - to be requested directly from SCA

· Constitution (1993 and 1996) provides for a specific right to appealed to, or review by a higher court

· Two questions arose

· Whether accused acquired an absolute right of appeal

· Whether the right to appeal could be limited by the condition contained in the provision of Sections 315(2)(a) and 316(1) of CPA namely

· That Accused has to be granted leave to appeal to SCA or to Full Court

· That in order to succeed with such application, Accused has to convince court hearing application that he has a reasonable prospect of success on appeal

· Court held that such test meets all requirements of a valid Limitation

· Access to Constitutional court

· CC - highest court in all constitutional issues and has inherent power, in the interests of justice, to protect and provide for its own process added develop the common law

· CC gives final judgment on whether Act of Parliament, Provincial Act, conduct of President is constitutionally valid

· No order of unconstitutionality given by SCA, High Court has any force unless confirmed by CC

· CC may be approached for relief by any sufficiently interested person if any right entrenched in Chapter 2 of constitution is infringed

· Those with locus standi include

· Anyone acting in own interest

· Anyone acting on behalf of another person who cannot act in own name

· Anyone acting as a member of/in interest of a group or class of persons

· Anyone acting in public interest

· An Association acting in interests of members

·  Any party having an interest in an appeal or matter where a right of direct access has been invoked

· Any person/organ of state with sufficient interest may appeal directly or applied directly to CC to confirm or very an order of Constitutional Invalidity given by court in respect of parliamentary or Provincial legislation or conduct of President

· Ways of access to CC

· Direct access

· Direct access allowed in exceptional circumstances only, and must be in the interest of justice

· Where delay or necessitated by application of Ordinary procedures, would prejudice the public interest or the ends of justice and good government 

· Application must be brought by way of notice of motion plus affidavit setting forth facts upon which applicant relies for relief

· Application must set out grounds on which it is contended that it is in their interests of justice that an order for direct access be granted, the relief sought, the grounds upon which such relief is based and whether oral evidence must be heard on not

· Direct access to CC is permitted in case of specific members/bodies of national executive concerning applications on constitutional validity of Acts of Parliament/ province/referral of bill

· CC May condone any failure to comply with rules

· Direct access to CC by means of appeal/confirmation without leave of CC

· State organ/person may directly approach CC where any competent court has declared Provincial/parliamentary legislation/conduct of President and Constitutional and invalid

· Registrar of court a quo shall <15 days lodge a copy of such order with Registrar of CC

· Person/state organ wishing to appeal/confirm must lodge application for confirmation /notice of appeal <21 days after order has been made

· And lodge copy thereof with court which has made the order

· Access By means of appeal with leave of CC

· In an application for leave to appeal directly to CC against decision on a constitutional matter given by any court other than SCA

· Appellant/litigant must apply <15 days to court giving decision to certifying that

· Interests of justice for matter to CC

· Reason to believe that CC may give leave to appellant to note an appeal against decisions

· Application in writing, signed by appellant and stating grounds on which decision is disputed, decision against which appeal is made and what constitutional matter is raised

· And appealed to CC on a constitutional matter against a judgment of SCA shall be granted only with special leave of the CC mated by way of application

· Aggrieved prison must apply <15 days after judgment and after giving notice to all parties, large application for leave to appeal with Registrar of CC 

· Access to CC by way of referral

· Referrals to CC made by Provincial/local divisions of High Courts or SCA

· Mostly during 1993- Constitution

· No appeal before conviction

· General rule - Appeal should not be decided piecemeal

· Court of Appeal will exercise its powers only after termination of criminal trial

· Preferable to reach finality in disposal of cases - all issues decided during single session

· In exceptional cases, Court of Appeal will, even before termination, exercise inherent power to prevent irregularities in Lower Courts

· This power should be sparingly used

· High Court may grant a mandamus/Interdict

· If the grounds for complaint are such that they can afford an effective basis for relief in appeal/Review proceedings after the trial, such an interlocutory application will not be entertained

· Appeal based on a question of law reserved cannot take place unless trial has been concluded 

· Appeal against sentence

·  Although Appeal Court not vested with jurisdiction to reduce his sentence - does not have general discretion to ameliorate the sentences of trial courts

· Court of Appeal cannot interfere with sentence unless trial court has not exercised his discretion judicially, in a proper and reasonable manner

· This will be the case: 

· Where sentence is vitiated by an irregularity - eg imposing sentence beyond jurisdiction

· Where trial court seriously misdirects itself - eg by taking into consideration irrelevant factors

· Where sentence is unreasonably severe

· Different tests - eg does it induce a ‘sense of shock’

· One crucial question - whether the trial court could reasonably have imposed the sentence which it did

· Court of Appeal has no jurisdiction to impose sentence which was not competent for trial court to impose

· Appeal court is bound by the legal position as it existed at time of trial

· If sentence is set aside on appeal on ground of irregularity, must direction or inappropriateness - Court of Appeal is competent to impose sentence which was not available at the time of sentencing

· Law allows SCA and Provincial/Wits local division jurisdiction to increase a sentence on appeal

· Court may increase sentence on appeal even though appeal is against conviction only

· Appeal on the facts

· Court of Appeal usually loath to interfere with findings of trial court on questions of fact

· As trial court is in better position to make reliable findings on credibility

· Well-established law that if there is no misdirection on the facts, there is presumption that trial courts evaluation of evidence as to facts is correct, and Court of Appeal will interfere only if convinced that evaluation is wrong

· If question is whether correct inference has been drawn from the facts, which are not themselves in dispute, Court of Appeal is in as favourable a position as the trial court

· Appeal court can determine just as well whether corroborative evidence is present

· Difference between Appeal on facts and appeal on a question of law

· In appeal on question of fact - duty of court to retrial or reach hear the case on the record before the court with other such evidential material as it may have decided to admit and then decide for itself whether there is reasonable doubt about appellant's guilt

· In appeal on question of law the question is not whether Court of Appeal would have made the same finding but whether the trial court could have made such a finding

· The question of law cannot be whether evidence supports the findings of the court, because that would be a question of fact

· Where prosecution appeals for the Reservation of a question of law for the consideration of the SCA, the question of law may not be formulated in such fashion that question of fact is masquerading as question of law

· Appeals to provincial and local divisions of the high courts

· To which division?

· Appeal must be brought to division having jurisdiction

· Division in whose area of jurisdiction the lower court trial was held

· Wits local division has jurisdiction to hear appeals

· Must be heard by not less than two judges

· In case of appeal against decision on a bail application - single judge

· Leave to appeal against refusal of lower court to grant bail or where trial still pending - not required

· When it used already convicted and sentenced - leave to appeal would be necessary

· When appellant wishes to appeal against judgment given on appeal, leave of court must be applied for, or where such leave has been refused, leave of SCA must be requested

· When may accused appeal?

· General principle - may appeal with leave from trial court, against any conviction and the resultant sentence Order of the lower court

· Exceptions:

· Fugitive convicted person may not appeal

· Where person disregards legal process - cannot invoke it for legal relief

· Third party who has interest in a verdict of guilty or in a subsequent order has no locus standi to appeal

· Finding of not guilty because Accused lacked criminal capacity - not appealable verdict where finding was made in consequence to an allegation made by Accused

· Accused may not appeal against putting into operation of suspended sentence

· Appeal may not be continued after death of accused because all appeal Proceedings then lapse

· If judgment affects his estate - court has jurisdiction to pronounce judgment

· When far and his imposed - executor of deceased provided with necessary locus standi to prosecute the appeal

· No appeal may be lodged against an exception (objection) which has been rejected

· No appeal lies against an administrative order (eg declaring person unfit to possess firearms)

· Notice and prosecution of appeals

· Magistrates' courts rule 67 prescribes steps that accused person should take to note an appeal in terms of section 309B

·  Application must be noted in writing within 14 days of conviction date

· Accompanied by a statement of grounds of appeal set out clearly and specifically

· Whether of fact/law/ both

· Notice must be given to all parties

· The steps for the noting of the appeal - taken in magistrates' court

· The steps for prosecution of appeal are taken in Court of Appeal

· Prosecution relates to

· Enrolment for hearing of appeal

· Heads of argument

· Filing of copies of the record of proceedings

· Special substantive legal arguments may not be allowed to be put forward if there had not been specifically mentioned in notice of appeal - as state cannot prepare argument

· Court may, with consent of State, and if states case will not be prejudiced, allow grounds of appeal to be supplemented so that particular point of law may be argued

· If no consent from state - a substantial application must be made to court

· Governing principles – 

· magistrate must know what the issues are which are to be challenged so he that he can deal with them in his reasons for judgment 

· Council for state must be duly informed so that he can prepare and present arguments which will assist the court of Appeal in deliberations

· Court of Appeal must be informed SIR that it can know what portions of the record to concentrate on and what preparation it should make in order to guide and stimulate argument

· A notice of appeal which embarrasses the court and state will not be entertained

· Safest course - set out fully every separate grounds of objection in notice of appeal

· If notice does not comply with requirements - in fact not a notice of appeal at all, and matter should be considered on basis that no appeal was noted

· Appeal will be struck off role

· Onus of satisfying court or at notice of appeal is in order - on appellant

· If notice is not in order - apply for condonation of late noting of an appeal

· Appellant must convince court - reasonable prospect of success

· Magistrate fully entitled to disregard inadequate notice of appeal

· Magistrate may not express disapproval of the way grounds of appeal are drawn, by refusing to comply with his duty to state facts proved and reasons for judgment

· Amendment on grounds of appeal

· Accused may amend his statement of grounds of appeal within prescribed time

· Need not obtain leave

· But after prescribed time - accused must apply for leave before Magistrate a quo - showing good cause why period should be extended

· At court's discretion to grant/refuse application

· When amendment is made - notice must be given to prosecutor

· Where appeal was noted against the sentence, court does not have power to order amendment of statement of grounds of appeal to include appeal against conviction
· Condonation of late noting or later prosecution of appeals

· Time limits prescribed within which appeal should be noted

· If late - condonation for late noting should be applied for

· Magistrate has power to extend period for noting/prosecution

· Grounds for condonation - at discretion of court

· Applicant must show something which entitles him to ask for the indulgence of the court

· When may prosecution appeal?

· Appeal against bail decision

· Our law is slow in allowing the prosecution a right of appeal

· Prosecution may not appeal against acquittal on the facts of the case

· But section 65 allows DPP to appeal against decision of lower court to release accused on bail or against imposition of a condition of bail

· Subject to leave to appeal granted by a judge in chambers

· Appeal may be heard by single judge of local division

· Prosecution may appeal against questions of law and against a sentence imposed by lower court only

· Appeal restricted to a question of law 

· Note: Decision of trial court that he there is no evidence upon which a reasonable man could convict at the close of the case for the prosecution, is one of law

· Section 310: when lower court has in any proceedings given decision in favour of accused on question of law - DPP may require judicial officer to state a case for the consideration of Court of Appeal setting forth the question of law and his decision thereon

· Findings of fact it is material to question of law must also be stated

· DPP or NDPP or PP made an appeal against a lower court's decision

· It is not for director himself to state question of law - must be set forth in case stated by Magistrate

· General rule: appeal court will confine itself to findings of fact reflected in the case stated by judicial officer

· There are exceptions

· Accused must be notified of Appeal

· Procedure set out in rule 67 of Magistrates' Courts Rules

· Non-compliance with rules could be condoned

· Prosecution may not appeal on purely academic questions not affecting outcome of case

· Purpose of appeal by prosecution is

· To obtain clarity on legal question

· To ensure that justice is done

· If appeal is allowed, Appeal Court may impose sentence/order as lower court should have imposed

· May also remit the case and give certain directions

· If case is remitted - presiding officer who gave the decision must reopen the case and deal with it in the same man as he should have dealt with it if he had given a decision in accordance with the law laid down by the Court of Appeal

· If prosecutor's appeal is not upheld and refused by high courts, prosecution may with leave of such court appeal to SCA

· Appeal against sentence

· DPP may appeal also against sentence imposed upon Accused in criminal case in a lower court, provided that an application for leave to appeal has been granted by a judge in chambers

· No other prosecutor mentioned in the section

· Written notice of application together with grounds for application must be lodged with Registrar of High Court <30 days of passing of sentence

· Condonation may be granted on Just Cause for non-compliance of time limits

· Accused may lodge written submission to judge hearing application

· S 310A allows prosecution to appeal to instances where 

· sentence imposed is unfair to the state,  as well as 

· Where an incorrect sentence or sentence against binding authority has been imposed and DPP wishes to bring matter to attention of High Court

· Power of appeal court to interfere is the same whether Accused or DPP appeals

· Where appeal against sentence is dismissed - state bears costs 

· Section 310A is designed to widen powers of DPP in connection with increase of sentence on appeal and not to restrict them

· Legislature or did not intend to give DPP the right to further appeal once appeal against sentence has been dismissed by Provincial/local division or leave to appeal has been refused by Judge

· Decision of court would judge would be final

· Powers of court to appeal 

· Powers of Provincial/local divisions of High courts sitting as Courts of Appeal - and regulated by section 304(2) read with section 309(3) and section 22 of SCA

· Court may hear further evidence

· Provincial/local division shall have the power on the hearing of an appeal to receive further evidence (orally/by deposition), or to remit case to court a quo for further hearing, with instructions

· Court may exercise this power mero motu or at request of appellant

· Request for leave to lead further evidence must be made simultaneously with appeal - will not consider a request for leave after appeal has been dismissed

· Appeal Court may summon any person to appear/give evidence/Produce document/article

·  inquiry - is it in the interests of justice for case to be reopened

· Powers of SCA also regulated by same section – applies mutatis mutandis
· Court may confirm, alter it or quash the conviction

· Court may convict accused on alternative count, except where prosecutor has withdrawn alternative charges after conviction on main charge

· Court may confirm, reduce, alter or set aside the sentence or order

· If appeal noted again sentence only - Appeal Court has no jurisdiction to extend ambit of notice to include appeal against conviction

· Court may correct Proceedings of lower court

· Court may generally give judgment/impose sentence/make order as lower court should have given

· Appeal Court entitled to impose sentence according to new punishment measures where new measures are enacted after imposition of sentence

· Ratio: when setting aside an original sentence, status of Accused is to juridically the same as that of an unsentenced accused

· Court may remit the case to magistrates' court with instructions to deal with any matter in manner the appeal court thinks fit

· Court may make order affecting suspension of execution of a sentence or generally affecting in the relevant matter which appeal court deems calculated to promote the ends of justice

· Sentence may be increased on appeal

· Both in lieu of or in addition to such sentence

· But Appeal Court may not exercise its power to increase the sentence where the appeal is based solely upon a question of law

· Practice for court to notify appellant that it will consider increasing the sentence if the appeal fails

· DPP must give notice of his intention to apply for increase in sentence

· Approach of Appeal Court when considering whether sentence should be increased: compare the sentence it would have imposed with that actually imposed

· If Difference is Substantial - duty to interfere

· No jurisdiction to increase sentence be on penal jurisdiction of trial court

· Power of court to increase sentence may be exercised also where appeal is against conviction only

· Court has the power to give any judgment or make any order which the circumstances may require - as the trial court should have given or imposed

· Where Accused is convicted on one charge and acquitted on another substantive charge and he appeals against conviction, court of Appeal has no power to alter the verdict of not guilty to one of guilty

· Note: the above is not a case of men and alternative charges, but to Substantive independent charges

· Execution of sentence pending appeal

· Sentence not suspended pending appeal unless court or imposing the sentence sees fit to order that convicted person be released on bail

· Court has discretion whether to grant bail or not

· They may be cancelled where convicted person is about to abscond

· Although execution of a sentence is not suspended, appeal suspends the operation of the order

· Remission for new sentence

· When case is remitted to lower court, for an altered sentence or an addition to a sentence, such sentence need not be passed by the judicial officer who originally passed sentence

· Fresh trial

· Proceedings may be instituted again when a conviction of a lower court is set aside on any of the following grounds

· Court not competent to convict

· Charge-sheet invalid or defective

· Technical irregularity in proceedings

· Fresh proceedings on grounds of irregularities - restricted by provisio in section 309(3)

· Not withstanding that the court is of opinion that a point may be decided in favour of the appellant, no conviction/sentence may be reversed or altered by reason of any irregularity or defect in the record will proceedings, unless it appears to the Court of Appeal that a failure of justice has in fact resulted

· Where proceedings are void ab initio, appeal court will not hesitate to intervene mero motu and set proceedings aside

· Plea of autrefois acquit will be of no avail to Accused If prosecuted again on the same charge

· Regard should be had to principles regarding double jeopardy

· Appeals to the Full Court and SCA

· Jurisdiction and constitution of

· The Supreme Court of Appeal

· Highest court of Appeal except in constitutional matters

· May decide only

· Appeals

· Issues connected with appeals

· Any other matter that may be referred to it in circumstances defined by Act of Parliament

· Quorum - five judges in all criminal matters

· Chief Justice may direct that Criminal Appeal be heard before a court consisting of three judges

· Appeal court for appeals and questions of law reserved for Provincial/local divisions or special high courts - except where provisions regarding appeals before a Full Court provide otherwise

· The Full Court

· Means Court of a Provincial division, or Wits local division of High Court, sitting as a Court of Appeal and constituted before three judges

· Not a court of first instance

· Criminal trial cannot be conducted before such a court

· In relation to Provincial/local divisions of High Courts As courts of first Instances - Court of Appeal means either a Full Court or the SCA

· Only Provincial and Wits local division has a Full Court

· Powers of the same as that of Provincial division sitting as Court of Appeal

· Appeal heard by Full Court shall be heard

· In case of appeal in criminal case heard by single judge of Provincial division - by Full Court of Provincial division concerned

· In case of appeal in criminal case heard by single judge of local division other than Wits, by the full Court of the Provincial division which exercises concurrent jurisdiction in the area

· In case of an appeal in criminal case heard by single judge of Wits Local Division,

· By a Full Court of DPP

· By the full Court of the said local division If the judge President has so directed

· Distinguished from a ‘full bench’ -

· Full bench means that whenever it appears to Judge President that any matter (which is being heard before a court of that division) ought to be heard before a court consisting of a larger number of judges, he may direct that hearing be discontinued and started anew before court consisting of so many judges as he may determine - called full bench trial

· ‘being heard’ in this section includes the hearing of an appeal and therefore an appeal may also be heard by a full bench (more than the required number of two judges) if so ordered by the Judge President of the Provincial division

· For court would not be enlarged as - if matter is of importance, leave to appeal should have been granted to SCA

· The court a quo shall direct an appeal to be heard by a Full Court if it is satisfied that no the questions of law and of fact and other considerations involved are of such a nature that the appeal does not require the attention of the SCA

· Court a quo would be a single judge of a Provincial/local division (with or without assessors)

· As appeals to a high courts are heard by at least two judges, the court a quo above must be a court of first instance

· Criterion for allowing an appeal to the full court depends on whether appeal is without obvious difficulties

· Any such direction may be set aside by the SCA, on application by Accused or DPP within 21 days after direction was given

· Appeal against the judgment of a Full Court given on appeal, shall be allowed only with special leave of SCA on application either by Accused/prosecution

· Full Court has no jurisdiction to hear appeal in following instances:

· Where court hearing the application for leave to appeal directs that the questions of law/fact require the attention of SCA

· Where leave to appeal on a special entry of irregularity/ illegality against proceedings of a High Court has been granted

· Where a question of law has been reserved by a High Court

· Where an appeal is brought against judgment of a Provincial/local division of High Court given on appeal
· Right of appeal to SCA

· Appeals from higher courts as courts of first instance - shall not to be as of right - leave to appeal must first be obtained

· Matter may be taken on appeal to SCA in following manner

· Cases tried in lower court - on appeal to Provincial/local division - further appeal to SCA - only with leave of Provincial/local division or SCA

· Cases tried in high courts - only possible in following circumstances

· Where leave to appeal granted by trial court, or if refused - by petition addressed to Chief Justice

· Where application for appeal on grounds of a special entry is granted by trial court based on an aged irregularity/illegality, or if refused – petition

· Where question of law is reserved by trial court either mero motu or at request of accused/prosecution - or by petition if trial court refuses to reserve a question of law

· Where state has been given leave to appeal against sentence

· Matter brought before SCA by Minister for decision concerning a question of law, where Minister is doubtful as to correctness of decision given by any High Court, or Where conflicting decisions on question of law in criminal matters were given by different divisions

· Matters decided on appeal by Full Court - may only be brought to SCA with leave by SCA

· Appeals to SCA in cases that originated in lower court

· No appeal to SCA from Provincial/ local division without leave of that High Court

· Provincial/local division may grant or refuse the appellant bail 

· Grounds of appeal to SCA need not coincide with grounds of appeal from lower court to High Court

· Where leave to appeal is not applied for within prescribed time - application for condonation of delay must accompany accused's application for leave to appeal

· If Provincial division refuses leave to appeal - accused may petition chief justice

· Considered by two judges of SCA

· Judges may

· Grant/refuse application

· Refer application to SCA for consideration, and then grant/refuse

· Decisions of judges/SCA is final

· Rule 52 regulates Procedure for lodging petition

· Notice of date fixed and place appointed for hearing is given to applicant and responded by Registrar of SCA

· Where SCA has reversed local/provincial divisions refusal to grant condonation - it does not have the power to hear appeal on the merits

· Matter must be remitted to local/Provincial division for the hearing of the application for leave to appeal

· If leave to appeal has been requested simultaneously with petition for condonation, SCA may direct that application for leave to appeal be submitted by petition to Chief Justice as if it had been refused by the trial judge

· In DPP or other prosecutor may appeal against decision given on appeal by Provincial/local division in matter arising from a lower court, if such division has given decision in favour of a convicted accused on a matter of law, but has to obtain leave to appeal from Provincial/local division

· If leave to appeal refused - may petition the SCA

· Application for leave to appeal

· By whom, when and against what must an application for leave to appeal be made?

· Accused convicted before High Court may apply for leave to appeal to trial court within 14 days

· Refusal of application for bail following the conviction and sentence by a High Court - not appealable

· Leave to appeal against judgment given on appeal by Provincial/local division, must be applied for by appellant within 15 days of date of judgment

· Accused who is found not guilty by reason of mental disorder - may appeal such finding If finding not made in consequence of allegation by accused

· Accused convicted of any offence before a High Court on a plea of guilty make, within 14 days, applied for leave to appeal against any sentence/order

· Leave to appeal before termination of trial - not allowed in principle

· DPP may within period of 14 days, apply for leave to appeal against decision of High Court to release accused

· DPP may not appeal the imposition of any condition of bail

· To whom must application be made?

· If conviction was by special High Court - application for leave to appeal - made to that court or member judge, or if not available to any judge of Provincial/local division within whose jurisdiction special High Court sat

· For conviction by any other court - application made to judge who presided at trial/another judge of division

· If leave to appeal sought against any judgment of Provincial/local division given on appeal - application is to be made to court against whose judgment or order the appeal is to be made

· If accused fails timelessly to approach court that passed sentence for leave to appeal - may approach another court, provided that his application is bona fide 

·  If leave to appeal sought against decision to release accused on bail - DPP may apply a Jew court who gave decision in same manner as Accused convicted by a High Court

· Grounds of appeal

· Application for leave to appeal must set forth, clearly and specifically - Grounds upon which Accused Desires to appeal

· Also applies to application brought by DPP

· If party applies family immediately after passing a sentence - must state grounds and they must form part of record

· Leave to appeal may be limited to particular ground of appeal

· SCA may be approached for extension of such grounds

· local/Provincial division does not have power to extend grounds

· Undecided whether SCA may allow appellant to appeal against conviction where he originally appealed against the sentence

· Where appellant appealed against conviction originally - SCA may interfere with sentence

· When leave to appeal should be granted

· Dominant criterion - whether applicant has reasonable prospect of success on appeal

· Mere possibility - not enough

· Least to appeal may be granted even if no prospect of success on existing record, if there is a reasonable prospect that leave to adduce further evidence will be granted and that, if it is, the result may be different

· If application is refused - judge must furnish for reasons refusal

· If leave to appeal is refused

· Where leave to appeal against judgment given by a High Court as Court of First Instance is refused - accused may apply to SCA for leave to appeal within 21 days of refusal by petition addressed to Chief Justice

· Condonation may be obtained for late application

· Petition considered in chambers by two judges of SCA designated by Chief Justice

· Judges considering petition may

· Call for further information from the judge who heard application

· Order that application be argued before them

· Grant/refuse application

· Refer matter to SCA for consideration and then grant/refuse

· decision of SCA/judges is final

· If Accused Applies to trial court for leave to appeal only against sentence and that is refused - cannot later apply to SCA for leave to appeal against conviction

· Notice must be given to DPP and accused of date fixed for hearing of application

· Application for condonation

· Condonation may be obtained for late filing of notice of appeal from trial court

· Court will not grant condonation where appellant has no reasonable prospect of success on appeal - entitled to consider merits of the appeal

· Test is a lesser one than that applied in deciding whether appeal ought to succeed or not

· If application for condonation refused - may by petition addressed to Chief Justice submit application (<21 days of refusal)

· Rules relating for petition for leave to appeal apply mutatis mutandis to a petition for condonation

· Where condonation is granted by SCA, it may direct that application for leave to appeal be submitted by petition to Chief Justice as if it had been refused by the trial judge

· Application for leave to lead further evidence

· May apply for leave to lead further evidence at same time when applying for leave to appeal

· Case will not lightly be reopened - interests of justice that finality be reached

· Allowed in exceptional circumstances only

· Only if reasonable probability that Accused would not be convicted if given opportunity of further hearing

· Where such application is brought - must be shown by affidavit

· That further evidence is available

· That, if accepted, could reasonably lead to different verdict/sentence

· That there is reasonably acceptable explanation for failure to produce evidence before close of trial

· Onus of satisfying requirements - on appellant

· If leave to appeal has been refused with final effect - application for leave to lead further evidence is incompetent

· IF Application is refused - petition chief justice

· Judges considering petition may set aside refusal of the court and a map matter in order that Further evidence be received

· If further evidence found after trial court already refused application for leave to appeal - remedies exhausted

· Constitutional court has power to admit new evidence on appeal - exceptional circumstances

· Appeal on special entry of irregularity/illegality

· Irregular/illegal proceedings in lower court may be taken on review before High Court

· May review procedure for irregular proceedings in High Court trials

· CPA makes provision for so-called special entry on ground of which Accused may, if convicted, take case to SCA

· Procedure necessary as irregularity will often not appear from record - will therefore not be able to rely on it if he takes case on appeal

· Accused may request during or after trial, that irregularity be entered on record

· Two types of irregularity are possible

· Those relating to the trial - Evidence will have to be led

· Those arising during the trial - judge will be aware

· Where prosecution fails to disclose material divergence from witness's statements - irregularity for these purposes

· Where irregularity appears ex facie the record, and appeal has already been granted - and necessary for special entry to be made

· If Accused thinks that any of the proceedings are irregular/e legal - made during the trial all within 14 days after conviction, apply for special entry to be made on the record stating in what respect proceedings are irregular

· Court bound to make such special entry - unless not bona fide gay/frivolous/absurd/abuse of process of court

· Questions of law cannot form subject of special entry - only in respect of Procedure

· If special entry made on record - accused may appeal to SCA against conviction on ground of irregularity

· Accused must within 21 days give notice of Appeal to Registrar of SCA and Registrar of Provincial/local division

· Accused must make application for special entry (see above) within 14 days (later on good cause shown)

· Application for special entry is made to judge presided - may be another

· Terms of special entry are settled by the court which grants the application

· IF Application for special entry is refused - accused may petition chief justice within 21 days for special entry to be made on the record

· Where application for leave to appeal has been refused by Chief Justice - accused may not on the same grounds apply for special entry to be made

· Court of Appeal on a special entry must not set aside conviction/sentence unless it appears to SCA that failure of justice has in fact resulted from irregularity

· Question whether irregularity is of a kind which

· Per se vitiates the proceedings

· Requires consideration of whether on the evidence and credibility findings, unaffected by the irregularity, there was proof of accused's guilt beyond reasonable doubt

· Reservation of questions of law

· Question of law relative to particular case on trial in a High Court may arise

· Court itself may be uncertain about to law regarding particular point

· Court may mero motu or upon request of prosecutor/accused, reserve that question for consideration of SCA

· Court and then states the question reserved and directs that it be specially entered in the record, and that copy of it be transmitted to Registrar of SCA

· Request for reservation of question of law must be made after conclusion of trial (ie after conviction or acquittal)

· Question of law can be brought by Accused only if convicted - but verdict that accused committed offence charged, but was mentally disordered does amount to an acquittal - so question of law cannot be reserved by Accused where such verdict is brought

· Question of law must appear from the record

· They must have been an actual trial, and questions must have arose on the trial by a High Court of any person for any offence

· Even with a plea of guilty - this is a trial

· Application must be made as soon as possible after judgment/reasonable time when trial court refuses to reserve a question of law - petition to Chief Justice

· Have Accused was convicted - question of law may not be reserved that could have an adverse effect upon Accused in respect of such conviction

· Question of law can thus be reserved on application of the prosecutor only in the following instances

· Where - conviction and question of law may be to advantage of accused

· Question of law may not be academic - must have practical effect

· Where question of law may have bearing upon validity of sentence imposed

· Where there has been an acquittal

· Question of law therefore cannot be reserved where Accused is found guilty in terms of a competent verdict

· Basically allows state the same opportunity to appeal on a point of law as when it appeals a decision of a lower court on a point of law - little use to Accused, as he may raise the same points in an ordinary appeal

· Appeal by prosecution to SCA

· Appeal against decisions by High Court on bail

· Prosecution not normally allowed to appeal against decision on the merits - no provision made for application by prosecution for leave to appeal on the facts
· But: section 65A- Appeal by DPP against decision of High Court to release accused on bail may be taken to SCA

· DPP must apply for leave to appeal in terms of section 316 and all provisions apply mutatis mutandis

· This right is sui generis

· Court may order prosecution to pay accused's costs to defend an appeal

· Appeal limited to questions of law

· In respect of legal issues - prosecution may, like an accused, apply for reservation of a question of law for decision by SCA

· Applicable even where final decision may be in prosecutions favour

· Should Provincial/local division give decision in favour of accused on the facts - SCA will strike the appeal off the roll on ground and that it was incompetent for prosecution to appeal

· But if court a decision in favour of accused on matter of law - duty of DPP to consider whether or not court erred in law

· Judgment of provincial/local division is relied upon to determine whether question of law was decided in accused's favour

·  leave to appeal will first have to be obtained from appropriate court

· Case must be made out, based on legal arguments, what the legal questions are that are to be argued

· Where SCA decides in favour of prosecution - may order that prosecution be instituted de novo
· SCA cannot substitute a conviction for an acquittal

· Powers which the SCA has when it has decided matter in favour of the appellant depend upon whether it was there he be or accused who originally appealed against decision of lower court 

· If Accused had successfully appealed against lower court's decision, and DPP into had succeeded with appeal to SCA - it may restore the conviction of lower court in a original/amended form 

· If director originally appealed to Provincial division, which appeal was rejected, but succeeded on a subsequent appeal to SCA - must give such decision as Provincial/local division ought to have taken

· Prosecution authority may approach Minister of Justice to invoke the decision of that SCA in terms of section 333- does not allow prosecution in remedy but allows Minister to invoke SCA's decision

· Section 333: when the then Minister of Justice has any doubt as to correctness of Any decision given by any High Court in any criminal case on a question of law, or whenever a decision in the criminal case on a question of law is given by in the division of or court which is in conflict with a decision given by another division, he may submit that decision/conflicting decisions to SCA and court matter to be argued before it, in order that it may determine the said question for future guidance of all courts - crew is to Edmond are another court is not reversed or amended in any way by such a decision, although executive may be prepared in special cases to show clemency to a convicted person

· Appeal against sentence of High Court

· Prosecution may also applies for the to appeal against sentence

· DPP may appeal to SCA against a sentence imposed on an accused in a criminal case in a High Court – section 316B

· Leave to appeal must be obtained

· Powers of SCA

· For matters originating in a lower court - is GA has same powers as Provincial division

· SCA has the powers in case of an appeal against a conviction or any question of law reserved to:

· Allow the appeal if it thinks that judgment of the trial court should be set aside on ground of a wrong decision of any question of law/failure of justice

· Give such judgment as ought to have been given at the trial/Impose punishment as ought to have been imposed

· Make such other order as justice may require

· Subject to provisio that no conviction or sentence shall be set aside/altered by reason of any irregularity or defect in the record will proceedings - unless failure of justice has in fact resulted

· Impose a punishment more severe than that imposed by the court a quo

· SCA furthermore empowered to increase a sentence even though no appeal against sentence

· Remit their case for a hearing of further evidence ought to hear further evidence itself - only on the hearing of an appeal - section 22

· Hearing of further evidence - exceptional cases only

· Requirements:

· Reasonably sufficient explanation why evidence was not lead at trial - SCA has power to relax strict compliance with this one

· Prima facie likelihood of truth of evidence

· Evidence materially relevant to outcome of trial

· Difference between Section 22 of Supreme Court Act and section 316(6) of CPA

· Section 316 - leave to lead further evidence may be applied for only in combination with an application for leave to appeal - may not be brought on its own

·  Section 22 does not demand simultaneous application and SCA may be approached in circumstances Where leave to appeal has already been granted before the further evidence came to light - but appeal must be before SCA in order for them to hear further evidence - SCA has no power to order further evidence to be heard if leave to appeal has already been refused with final effect by SCA

· Statutory limitations on the powers of the SCA

· Setting aside/alteration of conviction on ground of irregularity

· SCA is not competent to simply set aside conviction by reason of any defect in the record will proceedings - and the where it appears that favour of justice has in fact resulted

· Rules:

· General rule - court will be satisfied - failure of justice - if it cannot hold that a reasonable trial court would inevitably have convicted

· In exceptional case, where irregularity consists of gross departure from established rules of procedure that Accused has not been properly tried - failure of justice per se irregularity of fundamental and serious nature so that proper administration of justice and dictates of public policy required it to be regarded as fatal - presence/absence of prejudice is not relevant

·  whether case falls within the above two Depends on nature and degree of irregularity

· SCA is a creature of statute - used to have no inherent or common law jurisdiction

· Now in terms of the constitution this court's jurisdiction - no longer strictly limited to statutory law, but does have an inherent jurisdiction to protect and regulate its own process, and to develop the common law when the common law is pertinent to an issue

· Execution of sentence pending appeal

· Execution of sentence imposed by High Court not suspended by reason of an appeal against conviction/question having been reserved for consideration

· Only if High Court orders that Accused be released on bail, or that he be treated as unconvicted prisoner until appeal has been decided

· Proceedings de novo when conviction is set aside an appeal

· Section 324: proceedings may be instituted de novo when conviction is set aside a by the Court of Appeal on one of the following grounds:

· Court was not competent

· Indictment was invalid/defective

· Some other technical irregularity or defect in Procedure

· If New trial is instituted - may not use the same judge/Assessor before whom the original trial took place

Chapter 22: Mercy, Indemnity And Free Pardon

· Reopening of case and powers of President

· Previously assumed that SCA had extraordinary jurisdiction to come to assistance of convicted person in order to prevent material and serious injustice, even though no remedy existed

· Then - held obiter that assumption of such jurisdiction could be justified only where Legislature had not provided a remedy

· Before there was no remedy when provisions of CPA were finished

· Now - section 327 to allow reopening of such a matter by submitting a petition, supported by affidavits, to the Minister of Justice, stating that Further evidence has become available materially affecting his conviction/sentence

· Minister may refer the petition and affidavit to the court which convicted the accused

· The court receives the affidavits and may permit the examination of witnesses in connection with the further evidence as if it were a normal criminal trial to assess value of evidence

· Court advises President whether and to what extent further evidence affects the conviction

·  President may then

· Direct that conviction be expunged - effectively a free pardon

· Commute the conviction to a lesser one and adjust sentence accordingly

· No further appeal, review proceedings are permitted in respect of proceedings, findings or advice of the court

· Also no appeal, a review or proceedings shall lie against the refusal by the minister to issue a direction to the trial court or by President to act upon finding/advice of court

END (THANK GOD!)
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