LCP4804 Answer Guideline

NB: PLEASE TAKE NOTE THAT THIS IS NOT AN ANSWER MEMORANDUM WITH ANSWERS THAT STUDENTS CAN SIMPLY MEMORISE ONLY TO RECYCLE IN THE EXAM.  THIS IS AN ANSWER GUIDELINE WHICH IS MEANT TO ASSIST STUDENTS TO SELF ASSESS THEIR OWN WORK TO SEE IF IT IS ON THE RIGHT TRACK. 
· If any of your answers do not contain any of the below, then students are encouraged revisit these sections using the course material in order to rectify any confusion or misunderstanding. Lastly students were advised to READ questions carefully because they can direct you as to how to answer. 

0. Discuss marital rights in the context of polygamy within the South African legislation pre-democracy. Use case law to show the emancipation of women in the Constitutional Court.

· Students were required to refer to the Black Administration Act (which was the national policy), alongside the Natal Code to discuss the concept of marital rights.
· With regards to the polygamous nature of customary marriages, the husband had all the rights as well as the power to marry as many wives as he wanted, whereas women had no competing rights since they were regarded as perpetual minors.
· The Constitutional Court cases which are relevant here are:
Gumede Case- which discussed property rights in the context of a divorce. The Recognition of Customary Marriages Act was unconstitutional as it excluded customary marriages concluded pre-recognition from the marital regime of in community of property. This meant that such women upon divorce were not entitled to any marital property. 
(This case is acceptable dispute the fact that it is not explicitly brought before the court in a polygamous nature, however it is important to take note that all customary marriages are potentially polygamous.)
Mayelane Case- the court in this case set a precedent that in order for a man to marry more women according to customary law, that he requires the permission of the first wife. 

0. How did the outlawed marital legislation hinder the status of indigenous women? 
· Discuss the Black Administrations Act which declared that all black women were perpetual minors. Perpetual minority demands the handing over of the woman from guardian (her father) to guardian (the husband) during marriage proceedings because of being considered as a minor. 
* state the specific sections of the Act, it will better support your answer. You are also welcome to mention relevant sections of the Natal Code.

0. Define inheritance according to South African indigenous law with the use of case law?
The case of Mthembu was instrumental in the defining of inheritance.
· The case applied the Black Administrations Act which designated two important requirements for eligibility to inherit, being that the individual has to be a senior (in terms of age) and that the individual must be male. 
· According to these requirements this individual was then regarded as the head of the family and the heir to all deceased estates. 
· Hence in the case of Mthembu, the widow and her daughters failed to inherit, as the father of the deceased inherited everything. 

0.3) Do you think inheritance included women in their position as beneficiaries of deceased estates and administrators of estates? Cite case law and show how the court has transformed the position of women using legislation post democracy.
The case of Bhe is relevant to this question. Post democracy, the Bhe case transformed the position of women by levelling the playing field, and giving all beneficiaries (male, female, legitimate child or not) an equal opportunity to inherit in child portions. 
0.4) Explain the concept of succession to a position of traditional leadership. Use legislation to trace the advancement of women by referring to the rule of primogeniture and how it impacted women from fully ascending to traditional leadership heights. 
[bookmark: _GoBack]Prior to the Constitution, the senior male succeeded (usually the eldest son) took over from the previous traditional leader. Post the Constitution, the Traditional leadership Act allowed for new succession chances based on equality. Now both male and female can succeed the previous traditional leader. The case of Shilubana was groundbreaking in this regard. 
