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1  Introduction

South Africa is not immune to worldwide trends toward the decentralisation 
and individualisation of employment relations.1 The movement from industrial 
and manufacturing jobs to services,2 the emergence of small and medium sized 
enterprises,3 and the increase in the number of atypical employees4 are all 
evident in the South African labour market. All these factors typically contribute 
to a decline in the power of trade unions. The South African Legislature has 
adopted several strategies to maintain union strength. These provisions will 
be considered here. It will be demonstrated that South Africa has done more 
than most other countries to protect trade unions, but that this protection is not 
necessarily effective given the changes in the world of employment.

2  Legislative Support for Trade Union Security Arrangements

The Labour Relations Act5 provides for both agency-shop6 and closed-shop 
agreements7. It provides8 that

 ‘a representative trade union and an employer or employers’ organisation may conclude a 
collective agreement, to be known as a closed shop agreement, requiring all employees covered 
by the agreement to be members of the trade union’.

The LRA also states9 that

 ‘a representative and an employer or employers’ organisation may conclude a collective 
agreement, to be known as an agency shop agreement, requiring the employer to deduct an 
agreed agency fee from the wages of employees identifi ed in the agreement who are not 
members of the trade union but are eligible for membership thereof’.

Essentially, non-members of the trade union may be obliged either to pay 
trade union fees or to become trade union members. These agreements are 
generally referred to as ‘union security arrangements’.

1 I Macin & E Webster ‘Recent Developments in South African Relations and Collective Bargaining: 
Continuity and Change’ (1998) 22 South African J of Human Rights 35 ff.

2 Jeremy Baskin ‘South Africa’s Quest for Jobs, Growth and Equity in a Global Context’ (1998) 19 
Industrial LJ 986-9 and Guy C Z Mhone ‘Atypical Forms of Work and Employment and Their Policy 
Implications’ (1998) 19 Industrial LJ 198-206.

3 Darcy du Toit ‘Small Enterprises, Industrial Relations and the RDP’ (1995)15 Industrial LJ 544.
4 Marylyn Christianson ‘Atypical Employment B The Law and Changes in the Organisation of Work’ 

(1999) 8 Contemporary Labour Law 65; Jan Theron ‘Employment is not What It Used to Be’ (2003) 24 
Industrial LJ 1247-71.

5 Act 66 of 1995 (the ‘LRA’).
6 Section 25.
7 Section 26.
8 Section 26(1).
9 Section 25(1).
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This position exists despite the existence of principles enunciated in 
decisions such as that of the European Court of Human Rights in Young, 
James & Webster v United Kingdom10 where it was held that the freedom of 
association encompasses the freedom not to associate and that closed-shop 
arrangements requiring union membership as a condition of employment 
constitute a violation of the freedom of association enshrined in art 11 of the 
European Convention on Human Rights.

The provision of closed-shop agreements is also contrary to national 
legislation in many countries. The right to freedom not to associate is protected 
in numerous countries,11 and closed-shop agreements have been specifi cally 
outlawed in as many of them.12 In Germany and Belgium, for example, 
closed shops and other forms of union security have been interpreted as being 
contrary to the freedom of association, that freedom having been interpreted 
to include the freedom not to associate.13 In the United Kingdom closed shops 
are specifi cally outlawed.14 The position in the United States of America may 
be summarised as follows:

 ‘The right to be free not to associate enjoys extensive protection in the United States and 
generally equals the protection afforded to the right to be free to associate. The exception in 
this regard is the recognition of the agency shop, which is, if not outlawed in a particular state, 
subject to severe limitations and qualifi cations, of which many relate directly to the exercise 
by the individual of his or her inalienable rights. In terms of statutory regulation and judicial 
interpretation these rights can only be infringed to the extent that collective bargaining and 
the position of the union as sole bargaining representative necessitate curtailment.’15

Closed shops are also contrary to international protection afforded in terms 
of custom and law. Article 20(1) of the Universal Declaration of Human Rights 
provides that ‘[e]veryone has the right to freedom of peaceful assembly and 
association’, but art 20(2) renders such right subject to the proviso that ‘no one 
may be compelled to belong to an additional association’. The International 
Labour Organisation (‘the ILO’) too recognises a right not to associate.16

But to argue against the legitimacy of closed and agency shops merely 
by pointing out that they are contrary to international law and most national 
laws is not entirely convincing17. A more convincing case may be advanced 
against the legitimacy of closed shops and agency shops.18 The simple fact 

10 1981 IRLR 408 (ECHR).
11 M Olivier & O Potgieter ‘The Right to Associate Freely and the Closed Shop. Part 2’ 1994 Tydskrif 

vir die Suid-Afrikaanse Reg 443 at 444 (and see also M Olivier & O Potgieter ‘The Right to Associate 
Freely and the Closed Shop. Part 1’ 1994 Tydskrif vir die Suid-Afrikaanse Reg 289).

12 Paul Davies & Mark Freedland Kahn-Freund’s Labour and the Law 3 ed (1983) at 237.
13 Olivier & Potgieter op cit note 11 at 443.
14 Idem at 446-7.
15 Idem at 454.
16 See SR Van Jaarsveld, JD Fourie & MP Olivier Principles and Practice of Labour Law (2004) in 

par 356.
17 In Scandinavian countries, however, the constitutional freedom of association has not been 

interpreted to include the freedom not to associate: See Frances Raday ‘The Decline of Union Power’ 
in: Joanne Conaghan, Richard Michal Fischl & Karl Klare (eds) Labour Law in the Era of Globalization 
(2002) at 360.

18 For a discussion on the constitutionality of closed shops, see D du Toit, D Woolfrey, J Murphy,
S Godfrey, D Bosch & S Christie Labour Relations Law 3 ed (2000) at 93-95; AA Landman ‘Statutory 
Inroads into a Trade Union’s Right of Disassociation’ (1997) 18 Industrial LJ 13; Olivier & Potgieter op 
cit note 11 at 289.
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that ‘an individual would not be able to associate freely should he/she not be 
able to choose not to associate with a particular union’19 leads to the conclusion 
that the freedom to associate necessarily entails the freedom not to associate. 
If one accepts this conclusion, an argument that closed-shop agreements and 
possibly also agency-shop agreements may be a contravention of the freedom 
of association protected in our Constitution,20 in the LRA21 and by the ILO,22 
may be put forward.23

3  Legislative Support for Secondary Strikes

The right to strike is one of the fundamental rights of employees24 and is 
recognised in South Africa law.25 However, the same is not true of secondary 
strikes.26

One of the arguments of union proponents is that the prohibition of 
secondary strikes is very damaging to the strength of trade unions in the light 
of recent trends towards the decentralisation of collective bargaining27 as 
decentralisation reduces the effectiveness of single-employer strikes. Therefore, 
the legitimisation of secondary industrial action is perceived as necessary for 
the survival of trade unions.28

The LRA provides for the legitimacy of secondary strikes.29 By contrast 
such strikes are prohibited in some countries such as New Zealand,30 while 
legislation in others, such as the United Kingdom, places severe restrictions on 
secondary labour action.31

4  Employee Rights Extended to Atypical Employees

Most forms of atypical employment, such as part-time work, contract work, 
temporary work, home-work and leased work, do not readily lend themselves 
to unionisation. This is especially true in the case of small and medium 
enterprises.32 Employers may fi nd it attractive to classify their workers as 

19 Olivier & Potgieter op cit note 11 at 300.
20 Section 18 of the Constitution of the Republic of South Africa, 1996.
21 Section 54.
22 See the ILO Convention 87 of 1948. For a discussion on the constitutionality of closed shops, see 

also Du Toit et al op cit note 18 at 93-5.
23 Idem at 177.
24 See ILO Conventions 87 of 1948 and 98 of 1948.
25 See s 23(2)(c) of the Constitution and s 64(1) of the LRA.
26 A secondary strike may be defi ned as where ‘employees strike not to improve their own employment 

conditions but to increase the pressure put by other employees on their employer in order to improve or 
change their employment conditions’: see Van Jaarsveld, Fourie & Olivier op cit note 16 in par 911.

27 Raday op cit note 17 at 361. This view presupposes that trade unions are a necessary good.
28 Ibid.
29 Section 66. However, certain restrictions are placed on secondary action. Section 66(2) provides 

that 7 days’ written notice must be given, that the primary strike must be protected, and that the nature 
and extent of the secondary strike be reasonable in relation to the possible direct or indirect effect that it 
may have on the business of the primary employer.

30 Anthony Forsyth Re-Regulatory Tendencies in Australian and New Zealand Labour Law [Working 
Paper No 21, Centre for Employment and Labour Relations Law, University of Melbourne] (2001) at 
22.

31 Raday op cit note 17 at 360.
32 Greg Bamber & Peter Sheldon ‘Collective Bargaining’ in: R Blanpain & C Engels (eds) Comparative 

Labour Law and Industrial Relations in Industrialized Market Economies (2002) at 20.
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atypical employees to avoid the provisions of labour legislation and collective 
agreements, tax payments, social security payments, and the provision of 
fringe benefi ts. It has been argued, therefore, that ‘legitimisation of atypical 
employment is a form of indirect rather than direct deterrence of collective 
bargaining power’.33

In this regard South African legislation once again comes to the rescue of 
trade unions. The LRA34 the Basic Conditions of Employment Act35 create a 
rebuttable presumption that a person is an employee if one or more conditions 
exist. Section 200A of the LRA reads as follows:

 ‘Until the contrary is proved, a person who works for, or renders services to, any other person 
is presumed, regardless of the form of the contract, to be an employee, if any one or more of 
the following factors are present:
(i)  the manner in which the person works is subject to the control or direction of another 

person;
(ii) the person’s hours of work are subject to the control or direction of another person;
(iii)  in the case of a person who works for an organisation, the person forms part of that 

organisation;
(iv)  the person has worked for that other person for an average of at least 40 hours per month 

over the last three months;
(v)  the person is economically dependent on the other person for whom he or she works or 

renders services;
(vi) the person is provided with tools of trade or work equipment by the other person; or
(vii)  the person only works for or renders services to one person.’

This does not apply to any person who earns in excess of the amount 
determined by the Minister in terms of s 6(3) of the BCE Act, and any of the 
contracting parties may approach the Commission for Conciliation, Mediation 
and Arbitration (‘the CCMA’) for an advisory award on whether the persons 
involved in the arrangement are employees.

The legislation thus shifts the burden of proof to the employer. The employer 
will have to prove that the person is not an employee.36

Amendments to the LRA in 200237 extended the functions of bargaining 
councils so that informal and domestic workers also enjoy coverage.38 It appears 
that the main purpose of this amendment was to extend the applicability of 
bargaining council collective agreements to atypical employees.

The BCEA,39 again, makes provision for sectoral determinations by the 
Minister to ‘prohibit or regulate task-based work, piecework, homework and 
contract work’ and to ‘specify minimum conditions of employment for persons 
other than employees’. The BCEA40 also gives the Minister authority to ‘deem’ 

33 Raday op cit note 17 at 363. See also Theron op cit note 4 at 1247.
34 Section 200A of the LRA, inserted by the Labour Relations Amendment Act 12 of 2002.
35 Section 83A of the Basic Conditions of Employment Act 75 of 1997 (‘the BCEA’), inserted by the 

Basic Conditions of Employment Amendment Act 11 of 2002.
36 For a discussion of the approach of the courts in determining whether or not a person is an employee, 

see Christianson op cit note 4; Paul Benjamin ‘Beyond Labour Law’s Parochialism: A Re-envisioning of 
the Discourse of Redistribution’ in: Conaghan, Fischl & Klare op cit note 17 at 75-92; and Van Jaarsveld, 
Fourie & Olivier op cit note 16 in pars 112-37.

37 By the Labour Relations Amendment Act 12 of 2002.
38 Section 28(1)(l).
39 Section 55(4)(g) and (k).
40 Section 83.
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certain vulnerable groups or workers to be ‘employees’ for the purposes of the 
basic minimum conditions of ‘employment’.

The purpose of all these measures is to cast the safety net of protection 
wider. They also serve to increase the recruitment base of trade unions since 
only employees can become members of a trade union.41

5  Protection of Trade Unions with the Transfers of Undertakings

Globally in the 1980’s and 1990’s there was a signifi cant increase in the 
number of employers seeking to reduce labour costs by contracting out of 
business functions, making use of leased labour through labour hire agencies, 
engaging contractors, and privatisation.42 Workers involved in this way 
ordinarily do not fall within the ambit of trade-union protection. This may 
result in a further decline of unions and in the undermining of collective 
bargaining. Where a business which had previously recognised a union, is 
transferred to another employer, the union runs the risk that the new employer 
will not recognise it and that any collective agreements entered into with the 
old employer will not be observed by it. 

The LRA foresees this and provides that ‘ unless otherwise agreed between 
the union or employees, the terms and conditions of collective agreements and 
arbitration awards are transferred to the new employer’.43 This includes not only 
terms and conditions of substantive collective agreements but organisational 
rights and collective agreements recognising a union are also transferred to 
the new employer. Furthermore, unless otherwise agreed, the new employer 
is bound by

‘(i)  any arbitration award made in terms of this Act, the common law or any other law;
(ii)  any collective agreement binding in terms of section 23; and
(iii)   any collective agreement binding in terms of section 32 unless a commissioner acting in 

terms of section 62 decides otherwise’.44

Where there is a collective agreement in place, the new employer takes over 
that collective agreement as it stands and cannot alter it in any way.45 Provision 
is also made for the union’s right to information to enable it to ‘engage 
effectively in the negotiations’.46 Lastly, it is provided that ‘transfer’ means 
the transfer of a business by one employer (the old employer’) to another 
employer (‘the new employer’) as a going ‘concern’. A transfer of the business 
is defi ned as a ‘transfer as a going concern’, and a business includes a part 

41 Section 213 of the LRA defi nes a trade union as ‘an association of employees whose principal 
purpose is to regulate relations between employees and employers, including any employers’ 
organisations’.

42 Raday op cit note 17 at 364.
43 Section 197(5)(b).
44 Section 197(5)(b).
45 Section 197(3)(b).
46 Section 197(6)(b).
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of a business.47 Consequently, outsourcing,48 contracting out, and privatisation 
would be included in this defi nition.49

6  Corporatism

South African labour legislation is further supportive of trade unions in that 
it underpins a tripartite system of labour relations. The most important role-
players in the South African labour market are the State, employer associations, 
and trade unions or trade union federations. Thus,

 ‘Government has been instrumental in developing a labour relations model based on tripartite 
structures and societal corporation which have become hallmarks of the new dispensation. The 
most important indication of this is the establishment of the National Economic, Development 
Labour Council (NEDLAC)’.50 

NEDLAC’s functions include reaching consensus and concluding agreements 
concerning social and economic policy, labour legislation, and labour-market 
policy. Such consensus is necessary before any social or economic policy 
or legislation is passed by Parliament51 and such enabling legislation lends 
support to the legitimacy of trade unions and confers power on the trade-union 
movement.52 And this despite the fact that non-union members, the atypically 
employed and the unemployed are not represented at NEDLAC.

7  Co-determination

One of the stated purposes of the LRA is to ‘promote employee participation 
in decision-making in the workplace’.53 The Legislature’s hope was to achieve 
such participation through workplace forums. Many perceive mechanisms 
such as workplace forums – or works councils as they are referred to in Europe 
– which allow for employee participation in decision making at the workplace, 

47 Section 197(1)(b).
48 See National Education Health & Allied Workers Union v University of Cape Town & Others 

(2003) 24 ILJ 95 (CC); SA Municipal Workers & Others v Rand Airport Management Co (Pty) Ltd & 
Others (2002) 23 ILJ 2034 (LC) in par 18-9; Schutte v Powerplus Performance (Pty) Ltd & another [1999]
2 BLLR 169 (LC); Craig Bosch ‘Operational Requirements and Section 197 of the Labour Relations Act: 
Problems and Possibilities’ (2002) 23 Industrial LJ 641; and PAK le Roux ‘Consequences Arising out 
of the Sale or Transfer of a Business: Implications of the Labour Relations Amendment Act’ (2002) 11 
Contemporary Labour Law 61.

49 For a discussion of the transmission of business provisions in Australia, see Forsyth op cit note 
30 at 13-7. It appears that Australian courts have adopted a broad approach and focus on whether there 
is a substantial identity of activities in order to ascertain whether there has been a transfer as a going 
concern. This approach therefore includes various forms of outsourcing, contracting out and privatisation. 
For further discussions of some of the problems surrounding the application of s 197 of the LRA in the 
context of outsourcing in South Africa, see Craig Bosch ‘Transfers of Contracts of Employment in the 
Outsourcing Context’ (2003) 24 Industrial LJ 840; André Boraine & Stefan van Eck ‘The New Insolvency 
and Labour Legislative Package: How Successful was the Integration?’ (2003) 24 Industrial LJ 1840; and 
National Education Health & Allied Workers Union v University of Cape Town supra note 48.

50 M Olivier ‘The Regulation of Labour Flexibility and the Employment Relationship’ 1998 Tydskrif 
vir die Suid-Afrikaanse Reg 536 at 540.

51 Section 5 of the National Economic, Development and Labour Council Act 35 of 1994.
52 The degree of union involvement in the administration of public labour market policies has been 

listed as an important factor in the determination of union density: see Raday op cit note 17 at 370.
53 Section 1(d)(iii).
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to be supportive of trade-union growth.54 However, the point has been made 
that since a strong union is a prerequisite for a works council to be effective, it 
might be more accurate to argue that works councils are dependent on unions 
and not the other way around.55

It is well known that workplace forums have not been a success in South 
Africa.56 The main reason for this is the opposition of trade unions which fear 
that workplace forums will usurp their power.57

The idea behind works councils that exist in countries like Germany, Sweden 
and Belgium, and the South African version in the form of workplace forums, 
is to create a dual system of negotiation between employer and employees. 
Bargaining over distributive issues – wages and benefi ts – should be by way of 
collective bargaining with unions, while matters concerning strategic business 
decisions, technology, health and safety and other production issues should 
be dealt with in a less adversarial manner by means of consultation and joint-
decision making between management and labour.58

In order to allay union fears, the Legislature enacted provisions in the LRA, 
which render workplace forums entirely dependent on majority trade unions 
for their existence. Additionally, if they are allowed to exist at all, they are in 
essence under union control. These measures provide that only a trade union 
or trade unions with majority membership in a workplace may apply to the 
CCMA for the establishment of a workplace forum.59 The LRA also allows 
for collective agreement between the trade union(s) and the employer that will 
govern the operation of the workplace forum in its entirety and replace the 
provisions of chapter V.60 The primary option, in other words, is a workplace 
forum created by collective agreement. If the applicant union or unions are 
recognised in terms of a collective agreement as collective bargaining agent(s) 
in respect of all employees in a workplace, such trade unions may choose the 
members of the workplace forum from among their elected representatives 
in the workplace in terms of their own constitutions.61 Furthermore, any 
registered trade union with members at the workplace may nominate candidates 
for election to the workplace forum.62 The likely effect is that the applicant 
union or unions, given their majority membership among the workforce, will 
determine the composition of the workplace forum by putting forward their 
own nominees for election. These nominees may be removed by the union(s) 
at any time.63 Offi ce-bearers or offi cials of the applicant trade union or unions 
may attend any meeting of the workplace forum, including meetings with the 

54 See Clyde Summers ‘Workplace Forums from a Comparative Perspective’ (1995) 15 Industrial
LJ 807 at 811.

55 Raday op cit note 17 at 371.
56 Du Toit et al op cit note 18 at 42. According to the Explanatory Memorandum to the Labour 

Relations Amendment Bill of 2000, there were only 17 workplace forums in existence at that time.
57 Du Toit et al op cit note 18 at 42.
58 See Explanatory Memorandum to the Labour Relations Draft Bill of 1995 at 135-6.
59 Section 80(2).
60 Section 80(7)-(8).
61 Section 81.
62 Section 82(1)(h).
63 Section 82(1)(i).
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employer or with employees.64 Finally, the union(s) may request a ballot to 
dissolve a workplace forum. If more than 50 per cent of employees taking part 
in the ballot vote for dissolution, the workplace forum will be dissolved.65

In short, the existence of workplace forums is dependent on the volition 
of majority unions, their jurisdiction is confi ned to matters not covered 
by collective agreements, trade unions can prescribe and regulate all their 
activities, and trade unions can terminate their existence.66

These provisions have been criticized for going too far in allaying union 
fears at the expense of meaningful worker participation that could result in 
increased productivity.67 Union domination of workplace forums does not allow 
for co-operative consensus seeking and further entrenches adversarialism at the 
workplace. This is so because the distinction between the collective bargaining role 
of trade unions and the consensus seeking role of workplace forums has become 
blurred.68 Furthermore, it appears that contrary to the position in other countries, 
trade unions may embark on strike action where agreement cannot be reached on 
a matter for consultation.69 This runs contrary to the co-operative spirit intended 
for workplace forums. With regard to workplace forums, the Legislature’s over-
zealous concern for the protection of trade unions has resulted in the inability of 
workplace forums to perform the functions that they were designed to achieve, 
either because they never came into existence or, on the rare occasions that they 
did, were deprived of any form of independence from trade unions.70

Trade-union opposition to workplace forums has been summarised as 
follows:71

 ‘Put simply, an ineffectual trade union presence at plant level may create a vacuum that 
workplace forums could fi ll, either by force of circumstances or with a little help from 
employers. The fear is that workers may transfer their loyalties from an inadequate trade union 
to a workplace forum that is better able to represent their interests and thus turn curable union 
weakness into terminal decline.’

It appears, therefore, that according to trade-union protagonists unions must 
continue to prosper even at the expense of employee interests.

Despite initial intentions to amend the provisions relating to workplace 
forums so as to encourage their development,72 the 2002 amendments to the 

64 Section 82(1)(u).
65 Section 93.
66 See Darcy du Toit ‘Collective Bargaining and Worker Participation’ (2000) 21 Industrial LJ 1544.
67 J Baskin & V Satgar ‘South Africa’s New LRA B A Critical Assessment and Challenges for Labour’ 

Nov 1995 Labour Bulletin 50.
68 Ibid.
69 Marius Olivier ‘Workplace Forums: Critical Questions from a Labour Law Perspective’ (1996) 

17 Industrial LJ 803 at 812-5; Summers op cit note 55 at 806; André van Niekerk ‘Workplace Forums’ 
(Nov1995) 5 Contemporary Labour Law 32; and Du Toit op cit note 66. 

70 See Olivier op cit note 69 at 803.
71 Du Toit et al op cit note 18 at 1554.
72 The Labour Relations Amendment Bill of 2000 did contain proposed amendments to the effect 

that a registered trade union would be able to apply for the establishment of a workplace forum in 
a workplace in which the majority of the employees are not trade union members, provided that the 
application is supported by non-union members and a majority of the employees in the workplace as a 
whole. Furthermore, the proposed amendments provided that where there is no registered trade union, the 
majority of employees in a workplace could apply for the establishment of a workplace forum. Finally, 
the proposals made it possible to establish a workplace forum in workplaces where there are less than 100 
employees. However, these proposals were ultimately not passed into law.
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LRA have not addressed these issues at all. The Legislature, it seems, remains 
committed to allaying union fears, addressing union concerns and perhaps 
even encouraging unions at all costs.

8  Organisational Rights

The LRA provides for the following organisational rights:73

•  access to the employers premises for the purpose of recruiting new members 
and servicing their members;74

• stop-order facilities;75

• unpaid leave for trade-union offi ce bearers;76

•  the right to elect a prescribed number of trade union representatives – shop 
stewards – depending on the number of employees;77

•  paid time off for union representatives for the purpose of undergoing training 
for their union responsibilities;78

•  union representation to monitor union compliance with labour laws79 and 
access to information necessary for the performance of these functions;80 
and

•  access to information necessary for meaningful negotiation and consul-
tation.81

The legality of the organisational right of stop-order facilities for the 
collection of trade-union dues, as well as that to establish agency shops, have 
been questioned the world over.82 Nevertheless, they are provided for in terms 
of our legislation and provide trade unions with huge administrative and 
fi nancial advantages.

73 Chapter III, part A, ss11-9 of the LRA.
74 Section 12; UPUSA v Komming Knitting [1997] 4 BLLR 508 (CCMA).
75 Section 13; UPUSA v Komming Knitting supra note 74; NPSU v National Negotiating Forum 

(1999) 21 ILJ 1081 (LC); SACTWU v Marley (SA) (Pty) Ltd (2000) 21 ILJ 425 (CCMA).
76 Section 15; NUMSA v Exacto Craft (Pty) Ltd (2000) 21 ILJ 2760 (CCMA); CWIU v Sanachem 

(1998) 20 ILJ 1638 (CCMA).
77 Section 14(2); SACCAWU v Woolworths (Pty) Ltd (1998) 19 ILJ 57 (LC); SATAWU and Autonet 

[2000] 7 BLLR 83 (IMSSA). See also Bader Bop (Pty) Ltd & Another v National Bargaining Council 
& Others (2001) 22 ILJ 2431 (LC); Bader Bop (Pty) Ltd v National Union of Metal Workers of
SA & Others (2002) 23 ILJ 104 (LAC); National Union of Metal Workers of SA v Bader Bop (Pty) 
Ltd & Another (2003) 24 ILJ 305 (CC); Craig Bosch ‘Two Wrongs Make It More Wrong, or a Case 
for Minority Rule’ (2002) 119 SALJ 501; John Grogan ‘Organisational Rights and the Right to Strike’ 
(2002) 11(7) Contemporary Labour Law 69; John Grogan ‘Wagging the Dog: Minority Unions Strike 
Back’ (2003) 19(1) Employment Law 10; John Grogan ‘Minority Unions(1): No Right to Strike’ (2002) 
18(1) Employment Law 4; John Grogan ‘Minority Unions (2): Raising the Threshold’ (2002) 18(1) 
Employment Law 10.

78 Section 14(5); NACTWUSA v Waverley Blankets Ltd (2000) 21 ILJ 1910 (CCMA).
79 Section 14(4).
80 Section 16(2).
81 Section 16; NUMSA v Atlantis Diesel Engines (Pty) Ltd (1993) 15 ILJ 642 (LAC); Atlantis Diesel 

Engines (Pty) Ltd v NUMSA (1994) 16 ILJ 1247 (A); NEWU v Mintroad Saw Mills (Pty) Ltd (1998)
19 ILJ 95 (LC).

82 Raday op cit note 17 at 374.
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9  Right to Strike over Refusal to Bargain and Retrenchments

The right to strike is available to a trade union where the employer refuses to 
bargain collectively with the union or refuses to recognise the union, provided 
the strike is preceded by the normal procedures in addition to an advisory 
award having been made.83 Despite the absence of the imposition by the LRA 
of a direct duty to bargain on the employer, the view has been expressed84 that
s 23(5) of the Constitution, which provides for the right of every trade union and 
every employer and employer’s organisation to engage in collective bargaining, 
could be interpreted as introducing a duty to bargain collectively.85

In the case of all but small employers or very small retrenchments, the 2002 
Amendments to the LRA provide trade unions with a choice of either striking 
or going to the Labour Court over the substantive fairness of dismissals based 
on operational requirements.86 Sympathy strikes are also provided for in such 
instances.87

This may result in forum shopping, may cause uncertainty for both employees 
and employers, and may give rise to disputes amongst employees. It is another 
instance of the prevalent emphasis in our labour legislation on job retention as 
opposed to job creation.

10  Conclusion

The LRA has gone to great lengths to protect and encourage trade unions. 
Given the world-wide trends of the decentralisation and individualisation of 
the employment relationship, and the advent of the atypical employee in the 
changing – if not changed – world of work, such protection is contrary to those 
trends and not only inappropriate but ineffective too. As has been observed,

 ‘[t]here is a close correlation between, on the one hand the way labour law is shaped, and 
the prevailing economic, social, technological, ideological or demographic factors on the 
other hand. This correlation also signifi es that whenever changes occur, in one or several of 
the aforementioned factors, it becomes essential to examine whether the new reality does not 
require labour law modernisation as well’.88

____________

83 Section 64(2).
84 See Du Toit et al op cit note 18 at 167.
85 Compare the view in MH Cheadle, DM Davis & NRL Haysom South African Constitutional Law: 

The Bill of Rights (2002) at 388-98 with that in Fanie van Jaarsveld AReg op Kollektiewe Bedinging
B Nog Enkele Kollektiewe Gedagtes’ (2004) 37 De Jure 349.

86 Section 189A(7)(b) and (8)(b).
87 Section 189A(11)(c).
88 Ruth Ben Israel ‘Modernisation of Labour Law and Industrial Relations: The Age Factor’ in:

Roger Blanpain & Manfred Weiss Changing Industrial Relations and Modernisation of Labour Law 
(2003) at 43.

              


