Learning unit 6

The South African liberation movement and
its contribution to the development of South
African law and constitutionalism

6.1 INTRODUCTION

The focus in this Learning Unit is on the historical role of the national
liberation movement in the development of law and justice in South Africa

This learning unit is a prelude to  Learning Unit 7 the historical development of the universal,
or human-rights, component of our law is discussed.

STUDENTS SHOULD REREAD LU 2 BEFORE PROCEEDING WITH LU6
It is recommended that students reread learning unit 2 which discusses the history of the recognition of indigenous law in South Africa before proceeding with this Learning unit (The history of the recognition of indigenous law in South Africa) because an important element of
the discontent of the black South African population, during the time of colonization
and apartheid, was the state’s consistent refusal to give recognition to indigenous African
law and cultural institutions.

The history of the national liberation movement provides an excellent example of how people’s actions influenced the development of a constitutional democracy and played a role in creating
institutional and organisational constraints on the exercise of power.

What is a national liberation movement?
“A national liberation movement is a political movement that has as its goal the national independence of a country and freedom from domination” – quote from TL501.

What did the liberation movement in South Africa work towards?
“In South Africa, the liberation movement worked towards
 the creation of a just society and a legitimate legal order
– initially through passive resistance (non-violent protest) and civil disobedience (a form of non-violent protest by deliberately breaking the law)
 – from the early 1960s, through an armed struggle.

 Numerous organizations joined the liberation movement,
which gained international support from the Organisation of African Unity.” Quoted from TL501.



6.2 THE NATIONAL LIBERATION MOVEMENT AND CHANGE IN SOUTH AFRICA


• Background (from the 20th century AD)

In learning unit 2 we learnt how state policies affected the development of indigenous and Islamic law long before the policy of apartheid was officially introduced in 1948.

When we look back at South African history we find that policies of political, social and economic segregation led to the promulgation of numerous unjust laws that were aimed at keeping blacks and other racial groups in a position of social, political and economic subordination.  (eg The Black Administration Act of 1927)  


In the 20th century, the power of the state was almost unlimited.
Parliament was supreme and could pass any legislation it wanted to pass irrespective of its
content, provided that the prescribed procedure for passing legislation was followed.


Eight examples of the oppressive laws of the time are cited on Pages 48 and 49.  Students should study them well.

• The national liberation movement of the 20th century

Racism, the pursuit of segregation and the promulgation of
unjust laws would be met with resistance.
Examples:
· 1825, Khoi labourers and slaves rebelled against their employer/owners
· in 1894, Mahatma Gandhi formed the Natal Indian Congress, which aimed at resisting discrimination against Indian traders in Natal;
· 1897, Chief Justice Kotzé challenged the legality of the Zuid-Afrikaansche Republiek’s Volksraad (Parliament), which led to his dismissal by President Paul Kruger (the constitutional crisis is studied further in learning unit 7).


RESTRICTION ON FREE MOVEMENT OF CERTAIN SOUTH AFRICANS STARTED LONG BEFORE 20th century
Eg 
· In the first half of the 18th century, slaves were forced to carry passes to make it easier for their colonial owners and the local authorities to control their movements. 
· During the 19th century, pass laws were promulgated in the Boer republics to restrict the movement of the indigenous population there and to facilitate unlawful and forced labour practises.


CAMPAIGNS AGAINST PASS LAWS IN 20th century
In the 20th century there were several campaigns against the pass laws:

· In 1906, Gandhi led a passive resistance campaign in the Indian community in the Transvaal against the pass laws, among others. 
· in 1913  there was mass action by black and coloured women in the Free State and this led to the relaxation of pass laws for women in 1914; 
· in 1918 there was a workers’ strike against the carrying of passes 
·  in 1930, the Communist Party of South Africa and various trade unions organized campaigns to burn passes.
·  The Bantu Women’s League (formed in 1918) and,
·  In 1948, the ANC Women’s League passively resisted the pass laws.
·  In 1956, the well-known Women’s March to the Union Buildings against pass laws took place in Pretoria.

Why were pass laws formulated?

The pass laws were formulated in order to restrict the residence and movement of black South Africans. 


What were the pass laws?

““Pass laws” is the collective name for legislative enactments that made it
compulsory for black South Africans to carry a pass or identity document to move or reside freely within South Africa” quoted from TL501.

 Initially, passes granted the bearer thereof permission to be
in a certain area for a limited period. 

 Later  these passes were replaced by identity documents
or “reference books”, which had to be carried at all times.
 Identity documents contained a lot of information about the bearer, including employment details, permission to be in a certain area and reports of employers. 

Failure to carry a pass could lead to imprisonment.



APARTHEID ERA from 1948
After the start of the apartheid era there was stricter application and enforcement of discriminary legislation and optimization (making full use of the situation) of apartheid as government policy. Students please study the two examples given on page 50 to support the statement.


SHARPEVILLE MASSACRE 21 March 1960
21 March 1960 was  the Sharpeville massacre, where according to TL501
· the police killed 69 protesters.
· There was a non-violent demonstration against pass laws before the massacre in the township Sharpeville, South of Johannesburg.
· After the massacre, the ANC and the PAC were declared unlawful in terms of the Unlawful Organisations Act 34 of 1960
· . Race discrimination and political repression intensified and, with that,  gross violation of human rights.
·  Arbitrary detentions and banning of numerous liberation activists followed.
 Leaders, such as Robert Sobukwe (the founder and later president of the PAC),, were imprisoned for the alleged incitement of Africans, and Oliver Tambo (was deputy president of the ANC. He started the first black law firm with Nelson Mandela)was forced into exile where he continued to canvass more support for the liberation discourse.

These events saw the genesis (origin) of the armed struggle. The military wing of the PAC was established in 1961 and in 1962 the ANC formed its military wing, Umkhonto we Siswe
(MK).


NOTE ON THE PAC
· established in 1959 when some members of the ANC broke away to
form the Pan Africanist Congress of Azania
· They were opposed to the ANC’s commitment to non-racialism and non-violence.



THE AFTERMATHS OF THE SHARPEVILLE MASSACRE
· Apartheid and its laws were condemned worldwide.
· Anti-apartheid movements started forming also in other countries.
·  UN representatives of numerous Asian-African governments requested an urgent meeting of the Security Council to consider “the situation arising out of the large-scale killings of unarmed and peaceful demonstrators against racial discrimination and segregation in the Union of South Africa”.
· Thereafter there was  a resolution of the Security Council, which deplored the Union of South Africa’s actions and called upon the Secretary-General and the Government of South Africa to uphold “the purposes and principles of the [United Nations] Charter”. 
· There was an important shift towards the diplomatic isolation of South Africa when the Second Conference of Independent African States in Addis Ababa called for the isolation of South Africa through, among others, severance of diplomatic ties, boycotting of all South African goods, closure of ports to South African vessels and refusal of landing passage to South African aircraft.

The purpose of the sanctions was to isolate South Africa economically and to provide nations with the platform to illustrate their strong objections to apartheid legislation and racial segregation in South Africa.


BLACK CONSCIOUSNESS MOVEMENT – EARLY 1970s

This was founded on a black student organization started by Steve Biko (was killed in police custody).

The organization expanded and included other organisations.

These organisations worked towards 
· An end to apartheid,
· The right to vote for all South Africans and
· A socialist economy.

As a result of the government being increasingly pressurized by the movement they banned 18 organisations who were associated to the Black consciousness ethos.

In 1976  there was a student protest in the township of Soweto against the use of Afrikaans alongside English as a medium of instruction in schools, which ended in the violent death by police of numerous protestors.  

The aftermaths of this tragedy was
· An international outcry against this brutality
·  a renewed stimulus to the liberation struggle that led to large-scale unrest among students and workers and to renewed repressive measures by government. 

Steve Biko died in police custody a year later.      


UNBANNING OF ALL POLITICAL PARTIES AND RELEASE FROM CUSTODY OF NELSON MANDELA

After  intense campaigning inside South Africa and abroad, President FW de Klerk unbanned all political parties on 2 February 1990. Nelson Mandela was released from custody on 11 February.
.
1993 - an interim Constitution with a Bill of Rights was
adopted  and it came into effect in 1994.

 
On 27 April 1994, the ANC won the first free national election.

The final Constitution was promulgated in 1996.
 
Looking from a legal historical perspective, the Sharpeville massacre may be regarded as an important historical reference point for the eradication of unjust laws and conditions.

Sharpeville put in motion events that ultimately led to
· the abolition of pass laws and 
· the creation of laws that acknowledged the rights of all citizens, irrespective of colour, to be holders of a single national identity.
·  It eventually culminated in the constitutional protection of the rights to citizenship and human dignity. 

The liberation movement finally paved the way for putting restrictions on the use of state power.


PURIST/POLLUTIONIST DEBATE
After the Sharpeville massacre while there was a struggle for a legitimate legal order and recognition of basic human rights for all in democratic South Africa a debate raged in white academic circles about the position of English law in Roman-Dutch common law. 
· The purists demanded that Roman-Dutch should be applied in its pure form free of English law
·  while the pollutionists saw English law as the solution where the old writers were silent.
The status and recognition of indigenous African law did not feature in this debate.



• The influence of political activists, Apart from the activists already mentioned the following persons also played a role in the shaping of a new democratic legal order and contributed to the discourse by challenging the legitimacy of apartheid through their actions, writing and public statements.


· British born Helen Joseph (1905–1992) and
· Albertina Sisulu (1918–2011), who were principal
organisers of the Women’s March of 1956 against the pass laws.

Students please see the footnotes on page 52.

Three of the liberation activists who received international recognition through the Nobel Peace Prize:

Chief Albert Luthuli 

Bishop Desmond Tutu

Nelson Mandela 

Students please study the information given about these activists fully on page 52.

• The recognition and role of South Africa’s national liberation movement in the United Nations

The national liberation movement in South Africa was given international recognision when  in 1946 the UNs put on its agenda South Africa’s racial policies at its inaugural first session.


 In 1963, Oliver Tambo  made in his first public statement on the role and “supreme effort” which the UN had made to dismantle apartheid and South Africa’s racist policies. He regarded the UN Special Committee on South Africa  as a significant part of the liberation struggle in South Africa.

After Oliver Tambo’s appearance before he UN in 1963 members of the ANC
and the PAC were heard in the main committees of the UN National Assembly and, in later years, in the Security Council. The ANC and PAC were eventually granted observer status in the UN Special Political Committee discussions on apartheid.

· The UN denied the legitimacy of the apartheid South African government. 
· At the same time, it recognised the role of the liberation movement and viewed the political organisations involved in the liberation struggle as lawful, true and legitimate representatives of South Africa. 

· The UN pledged its support through a number of resolutions passed in the General Assembly. 

· In 1975 the UN General Assembly recognised “the contribution of the liberation movements and other opponents of apartheid in South Africa to the purposes of the UN”. It commended “the courageous struggle of the oppressed people of South Africa under the leadership of their liberation movements supported by the United Nations”, taking note of “the heavy sacrifi ces made by the people of South Africa in their legitimate struggle for self-determination”. 

· It proclaimed that the UN and the international community had a “special responsibility towards the oppressed people of South Africa and their liberation movements, and towards those imprisoned, restricted or exiled for their struggle against apartheid”.



6.3 THE FREEDOM CHARTER
What is the “Freedom Charter”?
ANSWER TO THIS QUESTION IN CASE LAW:
In 2009, in African National Congress v Congress of the People and others 2009 (3) SA 72 (GPHC) para [5]  the South African High Court stated 
“The Freedom Charter is one of the most important documents in
the history of this country. For some it is the most important document in the history of this country. 
In it are embodied principles for which those who took part in the
liberation struggle fought and suffered.
 Principles of the Freedom Charter underlie the
Constitution of the Republic of South Africa, 1996.”

ANSWER TO THE QUESTION WHAT IS THE FREEDOM CHARTER IN THE NOTE ON PAGE 54 TL501
The Freedom Charter is
· a historical document
·  that was adopted at a multi-racial convention of the Congress of the People on 26 June 1955 in Soweto.

 CONTENTS OF THE FREEDOM CHARTER ACCORDING TO THE NOTE
· It  contains a declaration of the core principles of a just and equitable democratic society, which envisages a non-racial unitary state  and focuses on basic human rights.


THE FREEDOM CHARTER SHOWS DEMOCRATIC PRINCIPLES WHICH WERE INSPIRED BY THE UNIVERSAL DECLARATION OF HUMAN RIGHTS.
 Therefore it has been regarded as the blueprint for a democratic South Africa and as a symbol of the struggle against apartheid. (This means that it contains everything it needs to build on for a democratic South Africa and as a symbol of the struggle against apartheid.)
It provided the groundwork for South Africa’s Constitution.

Students please study the Preamble of the Freedom Charter on page 54 of TL501.



What is the significance of the Freedom Charter?
It is considered to be one of the first documents to pave the way and lay the foundation for a democratic and constitutional state in South Africa.

The Freedom Charter set in motion the  Constitution of the Republic of South Africa, 1996 (and in particular the Bill of Rights) which was  built on the course of political and institutional change.

 
The  Constitutional Guidelines for a Democratic South Africa,of the ANC which was issued in Lusaka in 1988, which  later had a signifcant infl uence on the Constitution, was founded on the Freedom Charter. 

The Freedom Charter set the cornerstone for
the South African concept of the government of the people, by the people and for the people. 

There are many similarities in the Freedom Charter and the Constitution.
· The Charter proposed a constitutional democracy and the guarantee of rights and freedoms to all citizens, particularly those who had been excluded from the enjoyment of these rights and freedoms.

·  The Freedom Charter called for equality before the law; the repeal of all laws that discriminate on the basis of race, colour or belief; equal access to education; equal access to land and the redistribution of land; discarding of bodies and institutions of minority rule, and their replacement by the democratic organs of self-government and others.

The idea of individual human rights did not originate in the Freedom Charter but it did play an important role in the recognition of human rights in South Africa and contributed to the African meaning of human rights.    

The origins of human rights is traced back to a period much earlier in history (see LU 7).



• The national liberation movement and the development of a just legal system

1. The liberation movement used  civil disobedience  ( refusal to comply with certain laws considered unjust, as a peaceful form of political protest) and political activism, to challenge the legitimacy of the imposed Western legal regime in South Africa and in this way played a crucial role in the establishment of a constitutional democracy and a legitimate legal order.

 By way of the liberation movement, civil society engaged in a
recurring and sustained resistance against the legitimacy of the laws in place during the apartheid era. 

The liberation movement  questioned the moral justifiability of Roman-Dutch law as the true foundation of South African law to the exclusion of indigenous law.

Certain political, economic and legal theories came about (some still relevant today) as a result of the resistance and civil disobedience of civil society in the national liberation movement e.g. the notions of decolonialisation and land redistribution, which are also found in the Freedom Charter.

Also, the development of the South African legal theory of sovereignty and the international acceptance of South Africa’s statehood were influenced and shaped by the national liberation movement.


The liberation movement played an integral part in eventually bringing about the post-apartheid legal system. 

The Liberation movement did have an influence on the creation of apartheid law but it did not aim at having such an influence nor is it to blame for apartheit law.    Racism was the ultimate cause of the apartheid order.

 The series of external historical events that came about in the struggle for freedom caused white leadership of South Africa to panic and led to the promulgation of apartheid laws by the apartheid regime.
.

Before the official commencement of apartheid , there were many laws that were designed to keep blacks in a position of social, political and economic subordination. These legislative measures started action from the liberation movement.
As the struggle for liberation (which is an external historical event) intensified,
 the counter-measures of the apartheid regime grew stronger in the form of oppressive legislation.

Before the struggle succeeded, it first had the opposite effect:
the apartheid government increasingly promulgated unjust laws, among others, to suppress the organisations that took part in the liberation movement.



The history of the liberation movement in South Africa shows how external legal history led the development of the internal legal history. 


The liberation movement played a significant role in the eventual recognition of the idea that all individuals are entitled to equal treatment under the law and that they possess inalienable human rights.


[bookmark: _GoBack]Pragmatic (dealing with things sensibly and realistically in a way that is based on practical rather than theoretical considerations) concerns about issues that led to civil disobedience (refusing to obey the laws because they were considered unjust by way of peaceful political form of protest) and other related activities of the liberation movement, not only drove important South African political reforms (changes for the good in governmental or public affairs) (external legal history events) but were also instrumental in significant legal reforms (changes for the good in the law) (internal legal history events)
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