Summary of Learning Unit 5

The development of the Western component
in South African law before the 1990s

LEARNING OUTCOMES
After studying this learning unit, you should be able to
• explain how Roman-Dutch law become part of South African law
• understand what is meant by Roman-Dutch law
• describe how English law become part of South African law
• discuss the role of English law in the development of the South African legal system


5.1 INTRODUCTION
In this learning unit the focus is on the development of the Western component of the law in South Africa. We learn how Roman-Dutch law and as influenced by English law came to apply in South Africa.

DEFINITIONS OF “ROMAN-DUTCH LAW”

In the “Note” on page 40 of TL501 there are definitions of the narrow and the broad interpretation of Roman-Dutch law, which I quote for easy reference:
· “In a narrow sense, Roman-Dutch law refers to the law of the province of Holland
as it existed in the 17th and 18th centuries. In other words, Roman law received
in the province of Holland, amended by customary law and legislation of Holland
in the 17th and 18th centuries.
· In a broad sense, Roman-Dutch law also includes the law of all seven Dutch
provinces, as well as elements of the European ius commune.” 

In Du Plessis v Strauss 1988 (2) SA 105 (A) the Supreme Court of Appeal found in favour of the narrow interpretation. The court did however emphasize the historical context of the rules of Roman-Dutch law, which indicated that Roman-Dutch law should be regarded as an important branch of the ius commune and that the writers of the other Dutch provinces played a role in the development
of the law of Holland.

In practice, when authority is sought
– with regard specific rules of Roman-Dutch law, one would look at the law of
the province of Holland; and
– with regard to general principles, ideas and doctrines of Roman-Dutch law,
one would also look at the common law of Western Europe (i.e. the ius commune including the law of the other Dutch provinces before codification.

SUMMARY OF HISTORY OF HOW ROMAN-DUTCH LAW CAME TO APPLY AT CAPE
After Jan van Riebeeck arrived at the Cape in 1652 Roman-Dutch law became applicable in the Cape through custom.  Roman law was gradually accepted as law in the province of Holland and the law of the province of Holland came to be accepted as the law of the Cape through custom.  Roman-Dutch law was later influenced by English law and eventually became the basic common law of South Africa.

SITUATION AT THE CAPE BEFORE 1652 - 1795 

· the governor of the Cape was in charge of law and order.
· the Raad van Justitie, was established in 1685 – 
· initially composed of laymen and much later qualified lawyers served as judges and practised at the bar.
· Administration of justice at Cape primitive and badly ordered.

SOURCES OF LAW AT THE CAPE BEFORE  1652 – 1795
· legislation;
· the old writers on Roman-Dutch law (discussed in learning unit 4); 
· judicial decisions;
· and custom.



 5.2 THE PERIOD FROM 1795 TO 1827
Dutch rule ended in 1795 when the British occupied the Cape for the 1st time.

From 1795 to 1803 the British maintained the system of justice which existed before they arrived.

In 1803 The British withdrew from the Cape.

The Dutch again took control from 1803 to 1806 when the British again took occupation of the Cape for the second time.

The Articles of Capitulation provided that burgher (the ex-employees of the Dutch East India Company)  rights and privileges which included Roman-Dutch law were preserved.

After the 1820 Brtish settlers arrived at the Cape the British government made changes:

· The governor of the Cape, Lord Charles Somerset, started following a
policy of anglicisation (doing things the English way with English charatacteristics). 
· The British government appointed a commission to enquire into
the affairs of the Colony, including the existing legal system. This commission made
recommendations on changes they thought necessary.
· Acting on the recommendations of this commission, the first Charter of Justice was issued for the Cape Colony in 1828.



5.3 THE RECEPTION OF ENGLISH LAW AT THE CAPE (1828–1910)

There was no official instruction in the first Charter of Justice that English law should be applied.  

However as a result of the first Charter of Justice important changes were made in the Court structure and in the formal law and brought about a period that was extensively influenced by the English. This which led to the Reception of English law into the then existing law.

.The following changes were made:
̵ The Raad van Justitie was replaced by the Supreme Court of the Colony of the Cape
of Good Hope.
̵ An appeal to the Privy Council in London was instituted.
̵ The jury system was introduced (it was fi nally discontinued in 1969).
̵ Judges appointed to the new bench had to be recruited from among the advocates
of England, Ireland and Scotland.
̵ Advocates of the court had to be advocates from England, Ireland, Scotland,
persons in possession of a doctor’s degree in law from the Universities of Oxford,
Cambridge or Dublin or advocates of the old Raad van Justitie.

A second Charter of Justice was implemented in 1834. This Charter brought about little change. 

Both Charters provided that Roman-Dutch law should be applied by the Courts.

Viscount Goderich indicated that there should be a gradual assimilation of English law in the law of the Cape Colony.


5.4 The Mechanics of the Reception Process
The following factors contributed to the reception of English law
̵	 English institutions
̵	 The judiciary
· Legislation
.

As the Cape was a British colony there was a move towards English institutions.. Contact with such English institutions and sympathy towards them would lead to contact with English common law.  By 1830 real change was clearly taking place. The areas of education, language and commerce were where the influence of English law was strongest.

· The influence of English institutions
As the Cape was a British colony there was a move towards English institutions.. Contact with such English institutions and sympathy towards them would lead to contact with English common law.  By 1830 real change was clearly taking place. The areas of education, language and commerce were where the influence of English law was strongest. Commercial transactions were almost only in the hands of people who, if not English speaking, were fast becoming immersed in the customs of “English trading”.  They followed 
English practice and the English law that regulated business practice.

· The role of the Judiciary
It was the task of the newly appointed English judges: 
· to promote the gradual assimilation of English law into Roman-Dutch substantive law.

As a result of the Charters of Justice many advocates at the Cape were schooled in English law only.  Therefore these advocates would naturally apply English law when they eventually practised law.  Judges and advocates who were trained in English law preferred to make use of the writings and works of English authorities which were more readily accessible than the the works old Roman-Dutch authorities which were written in Latin or Dutch.

· legislation
The records show a long list of statutes in force at the Cape from 1828 onwards,  which were based on similar legislation effective in Britain.  Judicial interpretation of these statutes would have led to greater emphasis being placed on English law.
     
 ---------

5.5 LEGAL DEVELOPMENT OUTSIDE THE CAPE
(1838–1910)

The policy of anglicization that the British government pursued after the arrival of the 1820 British settlers was not welcomed by the existing non-British population who were mostly Dutch people.   Most of them left the Cape (the Voortrekkers) and moved inland to get away from the control of the British government (“the great trek”). They formed independent states.  

They moved to areas known before 1994 as  Free State and Transvaal became known as “Boer republics” or “Voortrekker republics”. 

[bookmark: _GoBack]The Zuid-Afrikaansche Republiek
It was provided that Hollandsche Wet (comprising van der Linden’s Koopmans Handboek) and where he was silent on a particular matter Leeuwen and the Inleidinge of Grotius were considered binding supplementary sources) would form basis of the law of the ZAR. 

8.5.2.2 The Orange Free State
The Constitution of the Orange Free State provided that Roman-Dutch law would be the basic law of the state. Authoritative sources were certain old writers among others Voet, Leeuwen, Grotius, Van der Linden and Van der Keessel.
At the end of the 19th century was the Anglo Boer War which came about as a result of strained relations between Britain and the two Boer republics.  The two Boer Republics were annexed by Britain and thereafter English saw was incorporated into Roman-Dutch law.

· Natal
 In 1838 Roman-Dutch law) was the basis for the administration of justice at Port Natal (now known as Durban), as declared by the Voortrekkers.
After the British took control of Natal in 1845 it was stated that the legal system of the “District of Natal” would be the system as practised in the Cape Colony, namely Roman-Dutch law as modified by English procedural laws.





5.6 Legal development since the unification of South Africa in 1910
In 1910 the British government decided to unify the four colonies Cape of Good Hope, Natal, Transvaal and Orange Free State. The unification was the beginning of a new era in the legal development of South Africa (“a period of unification and assimilation of South African law “ ) The Appellate Division of the Supreme Court played an important role in this development.

· A Supreme Court for South Africa was established with its separate provincial and local divisions; and
· An Appellate Division for the whole of South Africa including South West Africa (Namibia) and Southern Rhodesia (Zimbabwe) 

The Privy Council in London remained the highest court of appeal until 1950.

 The Appellate Division –   
The judges of appeal had an important task of continuing independent legal development. and the court has been successful in this regard.
· -The court did not cling to strict and outdated principles but was never prepared to deviate from the established and recognised principles of Roman-Dutch law. - The Appellate Division was not prepared to be led by English law .
· After careful consideration of the implications of rejecting an English rule, it would reject English legal rules that penetrated the South African legal system through the stare decisis rule but which were never really received into our law 
Although English law still influences our law, Roman-Dutch law can generally be said to have been given a new lease on life after the founding of the Union and the establishment of the Appellate Division.

The Courts do not hesitate to adapt Roman-Dutch legal rules that have fallen out of step with the needs of every day South African society.   Students should study case law in support of this statement on Page 44 of TL501 as in Linvestment CC v Hammersley and another.



5.7 The South African Law Reform Commission (established in 1973)- Its task is to investigate certain matters approved by the Minister of Justice and Constitutional Development. In each investigation the Commission:
· considers the present legal position of the matter at hand
· and the historical development of the matter being considered
· does extensive research
· and then proposes changes to the law to bring it into line with the needs of society
The changes which the Commission proposes often takes the form of a draft bill. Parliament studies the draft Bill. If Parliament approves the draft Bill it becomes law.
The Commission does not hesitate to make use of comparative legal material whilst performing its function and also takes into account our civil law heritage which we share with other European legal systems.   
The Commission has achieved a lot in the harmonisation of South African common law and indigenous law.
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