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Setting the scene
Students please note that this summary may be used as a study aid only.  Please work through TL501.

After having studied this Learning Unit students are expected to be able to

“• explain the difference between external and internal legal history
• discuss the different components of South African law
• describe the relationship between these components
• analyse the reception phenomenon in the context of South African law”


In this Learning Unit certain important concepts are explained which students will encounter when studying this module.


1.1 EXTERNAL AND INTERNAL LEGAL HISTORY

The external and internal history of South African law is dealt with in this module.

DIFFERNCE BETWEEN EXTERNAL AND INTERNAL LEGAL HISTORY
· External history of the law traces the political, constitutional, economic, sociological and religious sources and factors that contributed directly or indirectly to the development of the legal system.  The external history can be the factor or event or one of a number of factors or event which lead to and/or resulted in the occurrence of the internal history,
· Internal history of the law includes the origins and development of the legal rules and principles which came about as a result of the influence of the relevant external history. 
Example: Policy of apartheid   -    External history of S A law
                 Group Areas Act      -   Internal history of S A law 


1.2 THE DIFFERENT COMPONENTS OF SOUTH AFRICAN LAW

In order to have a good understanding of the history of South African law it is necessary to know the meaning of the following two concepts:

· “Legal pluralism”
· “A mixed or hybrid legal system”
   
  
LEGAL PLURALISM  
Legal pluralism refers to the existence of more than one legal system in existence within a certain population of a geographical area.    South Africa has a multi-cultural society consisting of various communities such as Hindu, Muslim, Jewish, Indigenous African and Western or European communities.  Various legal systems apply in South Africa but not all are officially recognized.    

Roman-Dutch law as influenced by English law was until the 1990s officially the only law of South Africa. It still is official state law.

Indigenous law is recognized in the Constitution and is also official State law.   (The application and recognition of Indigenous law is discussed in Learning Unit 2.)

Certain legal institutions of other legal systems (which are not officially recognized) have legal effect (especially in the field of marriage).




MIXED or HYBRID LEGAL SYSTEM
South Africa has a mixed (hybrid) legal system.  It is known to be mixed or hybrid because it originated from different legal traditions and therefore has characteristics of diverse legal systems.  The two main traditions on which the South African legal system was built are 
· Civil (Roman) law tradition; and
· English common-law tradition.
The Civil-law tradition first applied in the Cape in the 17th century when Jan van Riebeeck came to the Cape.
The English common-law tradition first applied in the 18th century when the British occupied the Cape.
The African tradition was recognised by the Constitution as a source of South African law.


SOUTH AFRICA HAS A SINGLE LEGAL SYSTEM
The fact that we have a mixed or hybrid legal system does not mean that various legal systems are officially applied in South Africa.  

South Africa has a single legal system, which has distinct features of 
· Roman-Dutch law
· English law
· Indigenous African law.
Pharmaceutical Manufacturers Association of South Africa
and another: In re Ex Parte President of the Republic of South Africa and others1
Human Rights law was introduced by the Constitution.  (Human Rights law is discussed in Learning units 6 and 7).


COMPONENTS OF SOUTH AFRICAN LAW
· African component (Indigenous African law)
· Western component (Roman-Dutch law as influenced by English law)
· Universal component  (Human Rights law)

WHEN DID THE COMPONENTS START DEVELOPING?
Indigenous African  law is the oldest component and dates back from time immemorial.

The  Western component is traced back to the foundation of Rome in the 8th century BC.    The Roman Empire split in the 4th century AD into a Western Roman Empire and an Eastern Roman Empire.   We follow the origins of our law in the Western Roman Empire.  Developments in South African law in the Eastern Roman Empire is followed until the death of Emperor Justinian in the 6th century AD.   

The universal component may be traced back to the rise of the natural-law theory developed by the ancient Greek and Roman thinkers and the early Christian church fathers in medieval times and later adopted by liberal scholars whose thinking eventually influenced the birth and spread of human rights worldwide.
It is important to remember that in a South African context we also have to look at African values.   (Detailed discussion in Learning unit 7)


“NOTE” ON RELIGIOUS LEGAL SYSTEMS AND THE THREE COMPONENTS OF THE LAW.

Religion has contributed to shaping the development of all three components of South African law and religion broadens the way we see the origins of our law.    Discussions on legal history usually include canon law, Protestantism and perhaps even Judaism.    In South African today there are many different religions and religious legal systems which govern the lives of South Africans.   In the field of Private Law (especially in regard to marriage and succession) personal religious laws have an impact on the lives of people.   South African law does not officially recognize these personal religious laws as part of South African law, 

 The Constitution provides that legislation may be promulgated which could recognize marriages concluded under a religious legal system as well as a system of personal and family laws adhered to by the followers of a particular religion.    A proposed Draft Bill on the Recognition of Islamic Marriages has been proposed by the South African Law Reform Commission .  

Islamic law is the dominant religion on the African continent.      Recently the conflict between Western law and the values on which Islamic law was founded have been brought under the spotlight in various cases which were held in our High Courts.    The history of Islamic law is discussed in Learning Unit 2.


1.3 The Sources of Law: The relationship between the different components

South African law is not codified (i.e. there is no comprehensive, written version of our law that has the force of legislation).  We look to the following sources to find the law.
· The Constitution
· legislation
· Court decisions
· Common law
· Custom
· Indigenous law
In Learning unit 7 we learn more about the role of the courts and legislation in the development of South African law.


“NOTE” on the 2  meanings of “Customary law”
· (1) refers to customs certain customs and usages that have existed for a long time in a community, are uniformly observed, reasonable and certain and that a court of law will uphold
· (2) “Customary law” refers to the law of the indigenous African people.


SOURCES OF SOUTH AFRICAN LAW BEFORE THE INTRODUCTION OF THE  CONSTITUTION
Roman-Dutch law as influenced by English law was regarded as the primary legal system.
Indigenous African law was regarded as a secondary legal system with limited application.


CHANGES INTRODUCED BY THE CONSTITUTION

· A new Human-rights culture was introduced, which protects the fundamental rights that every person enjoys because he or she is human
· Indigenous Law is officially recognized as a source of South African law and no longer has a secondary position.  Section 211(3) of the Constitution safeguards the application of indigenous African law.
· The Constitution recognizes the common law (Roman-Dutch law) as a source of South African law and compels the courts to develop the common law


WHAT IS “COMMON LAW”?   ALSO SEE “NOTE” ON Page 6 of TUTORIAL LETTER 501

The common law is Roman-Dutch law – (It is regarded as such in the Courts and in academic writing).

Common law has roots in Roman (civilian) and English (common law) traditions. (see footnote 2 on page 6 of Tutorial letter 501)

The common law is recognized in the Constitution as a source of South African law and in several provisions of the Constitution the courts are compelled to develop the common law.

Roman-Dutch law rules, precepts and principles are looked upon as the basis of the South African legal system


Common law consists mainly of Roman-Dutch law influenced by English common law adapted over the centuries by local legislation and judicial precedent (case law).

The Common law is
· a living law 
· still applied by our courts
· capable of adapting to the changing values of South African society.

In certain cases the Courts have shown that they are prepared to adapt or even abolish the common law when necessary in order to suit the needs of society and to abide by present constitutional principles. (see Quotations from Paulsen and Another v Slip Knot Investments and Pearl Assurance Co v Government of Union of South Africa – Page 6 of Tutorial letter 501).

ANOTHER MEANING OF “COMMON LAW” – See Note on Page 6
“Common law” can also refer to the common law of England, which influenced our legal system and other legal systems including for example United States of America, Australia and South Africa.   Legal systems that have been influenced by Roman law are known as “civil law systems”.  Legal systems that have been influenced by English law are “civil law systems”.   (Please note that South Africa has a mixed legal system.)

INDIGENOUS AFRICAN LAW PLAYS AN INCREASINGLY IMPORTANT ROLE IN THE DEVELOPMENT OF SOUTH AFRICAN LEGAL SYSTEM
Students please note on page 6 of TL 501 the decision in Le Rouw and Others v Dey where the Constitutional Court noted that in regard to the Roman-Dutch origins of defamation that similar roots can be found in (African) customary law and tradition “but their interrelation with the Roman-Dutch remedies, and their melding into the single system of law under the Constitution requires mature reflection and consideration …” 
Please also note the quotation on page 6 from Dikako v Mokbatla where the Court stated that although the indigenous law principle and the Roman-dutch law remedy are expressed in different languages pertaining to separate legal cultures, they share the same underlying philosophy and goal.

THE CONSTITUTION – 
· contains a Bill of Rights
· is the Supreme law of the land
· establishes principles against which all other law should be tested
· recognises both the common law and indigenous African law as sources of law and prescribes how these sources must be applied.

All law must conform to the Constitution.


THE BILL OF RIGHTS APPLIES TO ALL LAW AND BINDS LN EGISLATURE, EXECUTIVE AND JUDICIARY AND ALL ORGANS OF STATE  - s8 of the Constitution;

WHEN INTERPRETING ANY LEGISLATION AND WHEN DEVELOPING THE COMMON LAW OR AFRICAN CUSTOMARY LAW EVERY COURT. TRIBUNAL OR FORUM MUST PROMOTE THE SPIRIT, PURPORT AND OBJECTS OF THE BILL OF RIGHTS. – s 39(2) of the Constitution


If any law is in conflict with the Constitution :
· it may be adapted to bring it into line with the Constitution
or
· it may even be abolished.



1.4 THE RECEPTION PHENOMENON

We look at how the different legal systems i.e. Roman-Dutch law, indigenous law, English law and human rights law became part of South African law – did reception, transplantation or imposition take place?  Please study 1.4 on pages 7 and 8.

Reception – The existing legal system must show willingness to receive or adopt the rules principles and institutions of the other legal system.

Transplantation – There must be no existing legal system in the territory into which the legal system is imported or introduced.

Imposition – There already is an existing legal system and the local inhabitants do not want the other legal system.  Nevertheless the legal system is imposed on the territory.

THE MEANING OF RECEPTION OF LAW:
• Practical reception: The reception of the actual rules of a legal system.

• Scientific reception: The reception of the concepts, categories, principles and divisions (the framework) of a legal system

Please study the examples given on Page 8 of TL 501


1.5 CONCLUSION – 
In the following learnings units we will study the development of the three main components of the South African legal system.  In learning unit 2 we will discuss the African component.



Students please 
· complete activity 1.1, and compare your answers to feedback 1.1
· complete the self-assessment questions
· test yourself by attempting to answer the learning outcomes on page 2.
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