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INSTRUCTIONS:

1 This paper consists of 18 pages plus instructions for completing a mark reading sheet
The paper 1s divided into 2 sections
SECTION A consists of 4 questions {with subdivisions) and has to be completed in the
space provided on the examination paper iiself
SECTION B consists of 10 multiple choice questions counting 4 marks each The
answers to the multiple choice questions have to be filled in on the mark reading sheet
provided to you

3.  Atthe end of the examination you have to hand in both the examination paper as well as
the mark reading sheet containing your answers to the multiple choice questions
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SECTION A

QUESTION 1

11

Thembi, a prospective businesswoman is of the view that entities such as companies do
not enjoy nghts In the bill of nghts because they are not natural persons but juristic
persons Explain to her the concept of a juristic personality (separate legal personality),

Iist two implications of being a juristic person (separate legal personality) and provide
clarity on her incorrect view by referning to relevant authonty (5)

()
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Theo and Thilly, the only directors of a financial services company, have been defrauding
the company by diverting company’s profit to an offshore account registered in Theo’s
name As a result, the company 1s unable to pay its debts The creditors of the company
come to you for advice on how they can hold Theo and Thilly personally hable for the
company’'s debts Adwvise the creditors accordingly with the help of the provisions of the
Companies Act 71 of 2008 (5)

13

()

Dingaan, wants to start a company with the objective of making profit He does not want
the company’s shares to be transferable to the public Dingaan approaches you for
advice regarding the type of a company he should start Advise him accordingly and
provide three distinguishing charactenstics of such a company (4)

[TURN OVER]
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14

()

Masha and Vasha, intend to incorporate a company Upon their arrival at the CIPC to
register their company, they read from a notice board that, in order to Incorporate a
company, one needs to provide a notice of incorporation, memorandum of incorporation
and prescribed registration fee They ask you as an employee of the CIPC to explan
what the purposes of the notice of incorporation and the memorandum of incorporation
are as well as whether they are obliged to use the standard form (pro forma) of the
memorandum of incorporation (6)
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TOTAL FOR QUESTION 1: [20] D

QUESTION 2

2.1

Mana and Porha intend to incorporate a cosmetic company under the name M & P (Pty)
Ltd They find suitable premises for their company 1n the East of Pretonia Upon enquiry
about the premises, they are informed that they are 1n high demand and are likely to be
teased within the next week Portia recalls hearing about the Companies Act 71 of 2008
mechanism that prevents an unfortunate situation where companies would lose
business opportunities because they are not yet incorporated Explain to them the
relevant mechanism provided under the Companies Act 71 of 2008, the formal
requirements that must be complied with for the mechanism to be binding and the two
common law alternative methods to this mechanism (6)

[TURN OVER]



FBE26C4
October/November 2017

22

()

Thabo 1s a former director of Egg & Bread (Pty) Ltd, a company that specialises In
providing breakfast He wants to incorporate another company that also specialises In
selling breakfast He intends to name his company Bread & Egg (Pty) Ltd However, he
IS sceptical that the Commisston will accept the intended name since it i1s similar to the
name of Egg and Bread (Pty) Ltd His wife Thembi believes that the two names are
sufficiently different and the new name proposed by Thabo will be accepted by the
Commission Advise Thabo on whether the Commission will accept his intended name
with reference to relevant authority (6)

[TURN OVER]
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23

Explain the following
Legal capacity
Estoppel

Turquand rule

(3)
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TOTAL FOR QUESTION 2: [15] D

QUESTION 3

31 Tim and Warner each hold 40% of the shares in the plastic manufacturing company, T
& W Plastic (Pty) Ltd They feel that the company needs more capital to penetrate
emerging markets and have resolved that it should 1ssue 20% addittonal shares in order
to raise the needed capital Tim who I1s the founder of the company insists that the
shares must be offered to his cousin, Troy However, Warner i1s worried that his
shareholding will be diluted If the new shares are offered to a third party Explain to
Warner how the dilution of his shares can be avoided, by describing the mechanism
provided for in the Companies Act 71 of 2008 intended to avoid the dilution of shares
held by existing shareholders, when the company 1ssues new or additional shares

®)
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()

32 The Companies Act 71 of 2008 provides for two resolutions that may be taken by
shareholders Name the two resolutions and distinguish between them Also explain
what 1s meant by a quorum (6)

()

83  John a former director of TyM (Pty) Ltd, has been appointed a director of Lifee (Pty) Ltd
At the time of his appointment, John decided to hide the fact that he Is disqualified to act
as a director because he 1s an unrehabilitated insolvent Three months later, one of the
shareholders of Lifee (Pty)} Ltd discovers that John is an unrehabilited insolvent and asks
for your opinion on how to deal with the matter With reference to the Companies Act 71
of 2008, advise the shareholder on the appropriate order he can apply for in court,
provide two grounds for awarding this order and the relevant section of the Companies
Act 71 of 2008 under which the order I1s provided {4)

[TURN OVER]
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TOTAL FOR QUESTION 3: [15] D
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QUESTION 4

41

The association agreement of Yoo Fruit & Veg CC clearly provides that among all the
ten members of the CC, only Mas and Tom have the authorty to conclude contracts on
behalf of the CC Sam, another member of the CC, concludes a contract to purchase ten
pool tables from his friend Boy The other members of the CC insist that the contract I1s
invalild They base their argument on, firstly, the fact that in terms of the association
agreement, Sam lacks the capacty to conclude contracts on behalf of the CC and,
secondly, that the contract 1s beyond the scope of the CC as it specialises in selling fruit
and vegetables Clarfy for the members of the CC whether the contract I1s valid or not
with reference to relevant authority (6)

()

[TURN OVER]
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42 Two friends who recently received qualifications in Woodworking want to purchase an
existing CC However, they want to make the following changes to the CC

¢ They want their CC to have 15 members

¢ They want the members’ interest of the CC to be out of 150%

» They want Solly and Sammy their fellow graduates to jointly hold 15% of the members’
interest as they do not have sufficient funds to acquire the members’ Interest
individually

» They want Real Wood CC to acquire 15% of members’ interest in the CC

Advise the two friends on whether they can make the above-mentioned changes in the CC
and provide reasons for your advice Make sure that you address each change that the two
friends want to make (4)

()

[TURN OVER]
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TOTAL FOR QUESTION 4: [10] D

TOTAL FOR SECTION A: [60] D

SECTIONB

MULTIPLE - CHOICE QUESTIONS
INSTRUCTIONS

1. Answer all questions by filling in the answers on the mark reading sheet provided.

2. Use a soft pencil.

3. Please ensure that you fill in your student number on the mark reading sheet. All
the student numbers contain eight digits. In some instances, this includes a “0”
at the beginning. You must also use the last pink block.

4 Each correct answer earns four (4) marks. No marks will be deducted for incorrect

answers.

[TURN OVER]
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Question 1

The memorandum of incorporation of Tinta (Pty) Ltd provides that the heads of three
depariments in the company are the directors of the company by virtue of being head of
departments. As head of the chemical department of the company, Thelma s a/an

ex — officio director

non — executive director

memorandum of incorporation appointed director
tndependent director

AN =

(4)
Question 2
Which of the following types of companies are obliged to appoint a company secretary?
1 Public company and private company
2 External company and domesticated company
3 Personal hability company and domesticated company

4 Public company and state - owned company

(@)

Question 3

A dissenting shareholders’ appraisal right is a nght to require a company to buy the dissenting
shareholders shares at a fair value If a company takes any of the tnggernng actions Choose
the CORRECT statement regarding the appraisal right

1 The appraisal right Is provided in terms of section 161 of the Companies Act 71 of 2008
2. The appraisal nght 1s provided in terms of section 163 of the Companies Act 71 of 2008
3 The appraisal right 1s provided In terms of section 164 of the Companies Act 71 of 2008
4 The appraisal right is provided in terms of section 165 of the Companies Act 71 of 2008

(4)

Question 4

[TURN OVER]
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The estate of the company 1s assessed apart from the estates of the individual
shareholders or members

Any shareholder 1s qualified by virtue of his or her shareholding or membership to act on
behalf of the company

The assets of the company are its exclusive property, the shareholders have no
proportionate proprietary nghts therein

Where the company 1s wronged, the company must seek redress

@

Question 5

An/a

iIs a proviston of Companies Act 71 of 2008 to the effect that the

company’s memorandum of incorporation may not change, except to iImpose a higher standard,
greater restriction, longer period of time or any similar more onerous requirement than
contained In the provision of the Comparnies Act 71 of 2008 Choose the CORRECT statement

PO -

unalterable provision

ring fenced provision
alterable provision

anti — avoidance provision

(4)

Question 6

Which one of the following statements 1s INCORRECT?

1

To avoid deception of the public, a company's name may not be the same as the name
of another company

To avoid deception of the public, a company’s name may not be confusingly similar to a
name, trademark and word

To avoid deception of the public, a company’s name may be similar to a name, trademark
and word of another company provided the services or the products offered by the
company differs to the services or the products offered by the affected company

To avoid deception of the public, a company's name may not give a false impression
that the company 1s assoclated with the government, of a parbicular person or a
government office

@

[TURN OVER]
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Question 7

Choose the CORRECT statement

1

In terms of the common law, a contract is ultra vires the company when the conclusion
of the transaction 1s within the scope of legal capactty of the company

Section 20(1} (a) of the Companies Act 71 of 2008 provides that a company has the
legal capacity and all the powers of a natural person, except to the extent that the juristic
person is incapable of exercising any such power, or the company’s memorandum of
incorporation provides otherwise

Section 19(1) (b) of the Companies Act 71 of 2008 provides that the company has ail the
legal capacity and powers of a natural person, except to the extent that junistic person 1s
Incapable of exercising any such power, or the company’s memorandum of incorporation
provides otherwise

Sectton 20(9) of the Companies Act 71 of 2008 provides that each shareholder has a
clam for damages against any person who fraudulently or due to gross negligence,
causes the company to do anything inconsistent with the Companies Act, or a imitation,
restriction or qualification of the powers of the company as stated in the memorandum
of incorporation of the company unless ratified by a special resolution in terms of section
20(2) of the Companies Act 71 of 2008

4@

Question 8

Which one of the following statements is CORRECT?

1

In Lipchitz v UDC Bank Ltd 1979 (1) SA 789 (A) [138), it was held that the transaction
must be assessed In two phases First, it must be ascertained whether there was
financial assistance, secondly, it must be ascertained whether that assistance was for
the purpose of acquiring shares in the company

In Lipchitz v UDC Bank Ltd 1979 (1) SA 789 (A} [138], it was held that the transaction
must be assessed In two phases First, it must be ascertained whether the transaction
complies with solvency, secondly, it must be ascertained whether it complies with
hiquichty

In Lipchitz v UDC Bank Ltd 1979 (1) SA 789 (A) [138]), it was held that the transaction
must be assessed In two phases First, it must be ascertained whether the transaction
Is fair, secondly, whether the transaction is reasonable

[TURN OVER]
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4 In Lipchitz v UDC Bank Ltd 1979 (1) SA 789 (A) [138], it was held that the transaction
must be assessed In two phases First, whether the directors have authonsed the
transaction, secondly, whether shareholders have ratified the decision of the directors

(4)

Question 9

Which section of the Close Corporations Act of 1984 regulates the disposal of the members’
interest when a member 1S iInsolvent?

Section 51
Section 34
Section 65
Section 23

W N -

(4)

Question 10

Which of the following duties does not form part of the fiduciary duties of the members of a
close corporation?

1 Duty to act honestly and in good faith

2 Duty to avoid a conflict between the interests of a member and those of the close
corporation

Duty of care and skill

4 Duty not to compete with the close corporation’s business activities in any way

w

(4)

[TURN OVER]
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TOTAL FOR SECTION B: [40]
TOTAL [100]

END OF PAPER
© UNISA 2017
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