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	THESE ARE NOT GUIDELINES OR TIPS FOR THE FINAL EXAM! PLEASE USE THE CONTENTS BELOW WHEN REVISING FOR THE FINAL EXAM.

The format of the CRW1501 final examination question paper
4 COMPULSORY QUESTIONS. TOTAL: 100 MARKS. SUB-MINIMUM REQUIRED:
40%
QUESTION 1: questions similar to assignment 01. True/False 		(10)
QUESTION 2: questions based on legality, the act/conduct, causation	(30)
QUESTION 3: questions based on unlawfulness/ grounds of justification	(30)
QUESTION 4: questions based on culpability				(30)


	

	How to answer question 1 in final exam


Five questions, marked 1 to 5, follow. Each question contains three statements marked (a) to (c). Some of the statements are correct, while others are incorrect. You must decide which of the statements is/are correct. The three statements are followed by five allegations. Each of them alleges that a certain statement or combination of statements is correct. You must decide which allegation accurately reflects the conclusion you have reached and write down only the corresponding number in your exam answer book(either 1, 2, 3, 4 or 5). 

Carefully read the three statements marked (a) to (c) below: 
(a) As far as legislation as a source of law is concerned, the most important source is the rules of common law. 
(b) As far as legislation as a source of law is concerned, the most important of all the Acts is the Constitution of the Republic of South Africa, 1996. (This statement is correct.) 
(c) As far as legislation as a source of law is concerned, the most important source is the writings of the Roman-Dutch authors. 
Decide which of the above statements is/are correct. 

1) Only statement (a) is correct. 
(2) Only statement (b) is correct. (This allegation is correct, since it reflects that only statement b is correct.) 
(3) Only statements (a) and (b) are correct. 
(4) Only statement (c) is correct. 
(5) Only statements (b) and (c) are correct. 


Which of the five allegations above reflect your choice? In the above example it should be 2, since that would mean that statement (b) is the correct one. 
Now simply write down 2 in your exam answer book. 
[bookmark: _GoBack]NB: you do NOT answer Question 1 on a separate mark reading sheet- no matter what the invigilator says!!!


	QUESTION 1
Name and briefly discuss each of the four elements of criminal liability. [8]
ANSWER
(1) Act or conduct: assuming that the law regards the conduct as a crime, the first step in enquiring whether X is criminally liable is to enquire whether there was conduct on the part of X. For the purposes of criminal law, conduct can lead to liability only if it is a voluntary, human act or omission to act. (2)
(2) Compliance with the definitional elements of the crime: the next requirement for criminal liability is that X's conduct must comply with the definitional elements of the crime in question. It is the concise definition of the type of conduct and the circumstances in which that conduct must take place in order to constitute an offence. To put it differently, it must be conduct which fulfils the definitional elements, or by which these definitional elements are realised. (2)
(3) Unlawfulness: "unlawful", of course, means "contrary to law", but by "law" is meant here not merely the rule contained in the definitional elements, but the totality of the rules of law, and this includes rules which in certain circumstances allow a person to commit an act which is contrary to the "letter" of legal prohibition or norm. In practice there are a number of well-known situations where the law tolerates an act which infringes the "letter" of the definitional elements. These situations are known as grounds of justification. Well-known grounds of justification are private defence (which includes self-defence), necessity, consent, right of chastisement and official capacity. 
(4) Culpability: the last requirement which must be complied with is that X's conduct must have been culpable. The culpability requirement means that there must be grounds upon which X may personally be blamed for his conduct. Here the focus shifts from the act to the actor, that is, X himself - his personal abilities, knowledge, or lack thereof.
The culpability requirement comprises two questions or, as it were, "subrequirements".
The first of these subrequirements is that of criminal capacity (often abbreviated merely to "capacity"). This means that at the time of the commission of the act X must have had certain mental abilities. A person cannot legally be blamed for his conduct unless he is endowed with these mental abilities. The mental abilities X must have are:
(1) 	the ability to appreciate the wrongfulness of his act (i.e. to distinguish between "right" and "wrong") and
(2) 	the ability to act in accordance with such an appreciation
The second subrequirement (or "leg" of the culpability requirement) is that X's act must be either intentional or negligent. 

	


QUESTION 2
    (A) Define the principle of legality 						[5]

ANSWER:
An accused may
(1) not be convicted of a crime-
(a) unless the type of conduct with which he/she is charged has been recognised by the law as a crime
(b) in clear terms
(c) before the conduct took place
(d) without it being necessary to interpret the words in the definition of the crime broadly in order to cover the accused’s conduct; and
(2) if convicted, not be sentenced unless the sentence also complies with four requirements set out above under 1(a) to (d). 				(5)

(B) Briefly explain whether the following charge meets the principle of legality:  
Parliament enacts a new law which provides that it is a crime if a person does not
Behave properly in public 								[2]

ANSWER: 
This charge does not meet the requirements of the principle of legality since crimes ought not to be formulated vaguely. Not conducting oneself properly in public is not clear. Also there must be a penalty attached to the crime. 						(2)

QUESTION 3
One of the instances in which our law does not regard conduct as voluntary is where 
person behaves in a mechanical fashion. This is referred to as ‘automatism’. Give four
(4) examples of conduct which can fall under the heading of ‘automatism’. [4]

ANSWER:
Automatism is where a person behaves in a "mechanical" fashion as in the following instances: 
· Reflex movements such as heart palpitations 		(1)
· A sneezing fit							(1)
· Somnambulism (or sleepwalking) 				(1)
· Muscular movements such as an arm movement of a person who is asleep, unconscious or hypnotised, or having a nightmare, an epileptic fit, or the so-called "black-out".							(1)
 
QUESTION 4
X wants to kill Y. He stabs Y with a knife and inflicts a small wound to Y’s arm. Y tries to escape from X and runs into the street where he is run over and killed by a that is car driven by Z. 
 (A) Explain whether X is the factual cause of Y’s death. (5)
ANSWER 	
In order to establish causation, one would need to find a causal link between X’s conduct or
act and the result (Y’s death). 						(1)
In terms of the theory of factual causation, a factual cause must be established between X’s act (shooting at Y) and the result (Y’s death). 				(1)
X’s conduct would be a factual cause if it is a condition sine qua non of Y’s death. In other words, “but for” X’s conduct, Y would not have died. 			(2)
It is clear that had X not stabbed Y, Y would not have run into the street and died as a result of being run over by a car. Therefore X is the factual cause of Y’s death. (1)

(B) Explain whether X is the legal cause of Y’s death. (10)
ANSWER 	
The basis of the tests for causation is to establish a causal link between X’s act and the result 
(Y’s death). One could use one of a number of tests to establish whether X was the legal 
cause of Y’s death. 								(1)
In terms of the Individualisation Theory, one has to seek out the most operative of all factors which were the factual cause of Y’s death and regard this as the legal cause of Y’s death. In the scenario above therefore, one would regard the most operative of all causes as being the car driven by Z which killed Y. In terms of this theory therefore, X is not the legal cause of Y’s death.										(3)
According to the Adequate Cause theory, one would have to find a causal link between X’s act and Y’s death (the result) based on generalisations which an ordinary person would make. Therefore according to ordinary human experience stabbing a person (X’s act) would result in that person’s death (Y’s death). Therefore in terms of this theory of legal causation, there could be a causal link between X’s act and Y’s death. 						(3)
Finally in the Novus actus interveniens theory, there must be a new intervening event between X’s conduct and the death of Y (or the result), that breaks the chain of causation. In terms of this theory the car driven by Z could be considered a novus actus interveniens which broke the chain of causation between X’s act of stabbing Y and the result (Y’s death). In terms of this theory therefore, there would not be a causal link between X’s act and Y’s death.  (3)

QUESTION 5
X is walking home on an extremely hot afternoon. He notices a child locked in a car. The child is clearly suffocating from the intense heat. X breaks open the car window and pulls the child out of the car. A few days later the owner of the car lays a charge of damage to property against X. Which ground of justification can X rely on? Discuss in detail with reference to the requirements of this ground of justification.	[10]
ANSWER
X can rely on the ground of justification known as necessity (1). A person acts out of necessity if he acts in the protection of his own or somebody else’s life, physical integrity,  property or other legally recognised interest which is endangered by a threat of harm which has already begun or is immediately threatening and which cannot be averted in any other way; provided that the person who relies on the necessity is not legally compelled to endure the danger, and the interest protected by the act of defence is not out of proportion to the interest threatened by such an act. 			(1)
The requirements for a plea of necessity are as follows:
A legal interest must be threatened: examples of legal interests are life, physical integrity and property. In the case in question, a child’s life was at risk. (1)
One can act in a situation of emergency to protect another’s interest: Here X acts to protect the life of a the child in the car. 					(1)
The emergency must have already begun or be imminent but must not have terminated or be expected in the future. In this case the emergency had begun since X saw the child suffocating in the car. 						(1)
If someone is legally compelled to endure the danger, he cannot rely on necessity. For example policemen and firemen cannot avert the dangers inherent in their jobs by infringing the rights of others. If the threat to the legal interest is lawful, X cannot rely on necessity. In this case, X is not legally compelled to endure the danger. (1)
The act committed in necessity is lawful only if it is the only way in which X can avert the danger. In the case in question, there is no other way for X to gain access to the child and save the child. He had to break into the car. 				(1)
 X must be conscious of the fact that he is acting in necessity. There is no such thing as a ‘chance or accidental’ act of emergency. It seems that in this case, X is doing what he did out of his responsibility as a citizen and to save a human life. 		(1)
The harm cause by the defensive act must not be out of proportion to the interest threatened and therefore X must not cause more harm than is necessary. In this case, X breaks into the car to save the life of a child. One has to balance the interests of a child’s life against property. It is clear that the life of a child is more important and that X has not caused more harm than necessary by breaking into the car. 		(1)
It is clear that X’s conduct in saving the child in the car complies with the requirements of the ground of justification of necessity. 					(1) 			
QUESTION 6
(A) In cases where consent is raised as a ground of justification, it must comply with a number of requirements. List these requirements. (NB. You do not have to discuss  each requirement). 									[6]
ANSWER:
(A)	The consent must be:
· Given voluntarily 						(1)
· By a person who has certain minimum mental abilities	(1)
· Based upon knowledge of the true and material facts 	(1)
· Either expressly or tacitly 					(1)
· Before the commission of the act 				(1)
· By the complainant him/herself. 				(1)

(B) Can X rely on consent as a ground of justification in the following examples? Explain your answer: X is a well built young man. He threatens to stab Y, a frail old woman, if she does not hand her cellphone over to him. Y meekly hands the cellphone over to X. [2]
ANSWER:
 (B) 	No. X cannot rely on consent in this case. The consent must be given voluntarily, without coercion. Consent obtained as a result of violence or intimidation (as is the case with the old lady handing over her cellphone meekly to X) is not voluntary consent. 								(2)



QUESTION 7
(A) 	In the case of S v Mostert 2006 (1)SACR 560 (N), the court applied the principle in section 199(6) of the Constitution of the Republic of South Africa, 1996 that the defence of obedience to orders will be successful provided that the orders were not manifestly unlawful. Discuss with reference to the requirements of this defence. 				[6] 
ANSWER:
(A) 	In S v Mostert 2006 (1) SACR 560 (N), a traffic officer charged with the crime of assault relied on the defence of obedience to orders. The court held that obedience to orders entailed an act performed by a subordinate on the instruction of a superior, and was a recognised defence in law. Although the defence of obedience to orders usually arises in a military context, its application is not exclusive to soldiers. For the proper functioning of the police and the protection services it was essential that subordinates obey the commands of their superiors. The court held that there were three requirements for this defence, namely: (1) the order must emanate from a person in lawful authority over the accused; (2) the accused must have been under a duty to obey the order; and (3) the accused must have done no more harm than was necessary to carry out the order. Regarding the second requirement the test was whether or not the order was manifestly and palpably unlawful. Therefore, the court applied the principle laid down in the Constitution of the Republic of South Africa, 1996 (section 199(6)), namely that the defence of obedience to orders will be successful, provided the orders were not manifestly unlawful.

(B)	Give two examples of conduct that will not be regarded as unlawful since it is justified by the ground of justification official capacity. 	[4]
ANSWER:
· A clerk of the court who controls official exhibits at court will not be guilty of the possession of drugs if he/she is in control of drugs which are exhibits in a court case. 										(2)
· When X is a member of the security personnel at an airport or custom post and she searches Y without Y’s consent. X is not guilty of assault or crimen inuria. (2)
OR
· Where X a police official grabs Y who has committed an offence in his presence. While grabbing someone without consent amounts to assault, since X is a police official and Y has committed an offence in his presence, X’s conduct is not unlawful. (2)

QUESTION 8 
(A) Can X Rely on consent in the following scenario: X is a doctor. After examining Y, a healthy 11-year old girl, X obtains consent from Y and performs an operation on her to remove her appendix. 									[2]
ANSWER
No. X cannot rely on consent in this case. While in principle consent can only be given by the complainant herself, in certain cases someone else may give consent on her behalf as where a parent gives consent to an operation being performed on her child. Since Y is only 11 years old she is a child and her parents should have given consent to the removal of her appendix. 												(2)

(B) Explain the difference between “putative private defence” and actual private defence. 											[4]
ANSWER
The following examples illustrates putative private defence:
When Y returns home one evening, he realises that he has lost his front door key. He does not want to disturb his wife so he climbs through the bedroom window. X’s wife is woken by him entering the window. She believes that it is a rapist who has been attacking women in the area. She shoots and kills the person only to discover later that it was in fact her husband. She has acted unlawfully because she cannot rely on private defence. The test for private defence is objective and in this case her state of mind is not relevant. However, although she intended killing another human being, she will not be guilty or murder, because her knowledge of intention did not extend to include the unlawfulness of her act. 		(2)
She thought she was acting in private defence and acting lawfully. This is known as putative private defence. (See: Joshua 2003 (1) SACR 1 (SCA). The word "putative" is derived from the Latin word putare, which means "to think". Thus "putative private defence" means defence which existed only in X's thoughts. 						(1)
This is not actual private defence. However, the fact that X cannot rely on private defence does not mean that X will be guilty of murder or a crime. She may, as a defence, rely on absence of culpability, because she was mistaken and because her mistake excluded the intention to murder her husband. 							(1)

QUESTION 9
(A)	Briefly discuss how culpability is established. 		[2]
ANSWER
When it comes to the question of culpability, the focus shifts to the perpetrator as an individual, and the question one asks is whether this particular person, considering his personal characteristics, aptitudes, gifts, shortcomings, mental abilities and knowledge, can be blamed for his commission of the unlawful act. 				(2)

(B) What are the two components of the test used to determine whether a person is endowed with criminal capacity? 						[4]
ANSWER
A person is endowed with criminal capacity if he has the mental ability to:
· appreciate the wrongfulness of his act or omission, and 		(2)
· act in accordance with such an appreciation of the wrongfulness of his act or omission 									(2)

(C) Explain the difference between the concepts of "criminal capacity" and "intention". [4]
ANSWER
Criminal capacity is the indispensable prerequisite to the existence of culpability in any of its forms. The question whether X acted intentionally or negligently arises only once it is established that he had criminal capacity. 				(1)
An investigation into X's criminal capacity is independent of, and covers quite a different field from, the investigation into whether he acted intentionally or negligently. The investigation into his criminal capacity concerns his mental abilities, whereas the inquiry into whether he acted intentionally or negligently concerns the presence or absence of a certain attitude or state of mind on the part of X. 					(2)
More particularly, an investigation into X's intention comprises an investigation into his knowledge. Criminal capacity has nothing to do with X's knowledge; it concerns his mental abilities. 								(1)

QUESTION 10
(A) Name the two elements of intention? Briefly explain each element. 	[2]
ANSWER:
Intention consists of two elements, namely a cognitive and a conative element. The cognitive element consists in X's knowledge or awareness of the act (or the nature of the act), the existence of the definitional elements and the unlawfulness of the act. (2)
· The conative element consists in X directing his will towards a certain act or result. For example, X decides to accomplish in practice what he has previously only pictured to himself in his imagination. This decision to act transforms what had until then merely been "day-dreaming", "wishing" or "hoping" into intention. In legal literature intention is also known as dolus. (2)

(B)	Name the three forms on intention. [3]
ANSWER
· Dolus directus		(1)
· Dolus Indirectus 	(1)
· Dolus eventualis 	(1)

[C] Where there is no direct proof of intention, a court may infer or find that an accused acted intentionally from indirect proof. List some of the factors that a court can take into consideration when trying to prove intention.  [6]
ANSWER
In certain cases there may be direct proof of intention, for example, where X confesses that he intentionally killed Y. Where there is no direct proof of intention, a court may infer or find that X acted intentionally from indirect proof. For example, from:
· X’s outward conduct or behaviour at the time of the act, (1)
· Statements made by other witnesses, 			(1)
· The type of weapon used by X, 				(1)
· The seriousness of the injury inflicted by X, 		(1)
· Whether the injury was fatal or not, 			(1)
· And from general human experience. 			(1)

QUESTION 11
	Suppose X wants to kill his enemy, Y, by throwing a javelin at him. X throws the javelin at Y but just as the javelin leaves X’s hand, Z runs out from behind a bush in front of Y and the javelin strikes and kills Z. Can X be found guilty of murdering Z? What about X’s criminal liability in relation to Y? Explain. 	[6]
ANSWER
This is an aberratio ictus situation which is not a form of mistake but a situation where the bullet shot by the accused goes astray and does not strike the intended victim or the accused (X) aims a blow at Y but strikes a third party instead. (2)
South African courts have laid down the following guidelines with regard to these aberratio ictus situations:
It will be accepted that X had intention to murder Z if X foresaw that the shot or blow could hit and kill Z but reconciled himself with this possibility (in other words X had dolus eventualis), or, (1)
X knew that his shot or blow could hit and kill Z (dolus directus) (1)
As regards Y, the person that X initially wanted to murder, X could be charged with the attempted murder of Y. (1)
South African courts therefore require a concrete intention to kill the victim in aberratio ictus situations. (1)

