	

	

	



CLA 2601

ASSIGNMENT 03 FOR FIRST SEMESTER STUDENTS

Question 1

You are approached by James who lives in Cape Town. He is in the process of registering a company name. The company’s main business is the manufacturing and selling of biscuits. The company name he wants to register is Royal Creams. He is concerned that the name may not be accepted as the name Romany Creams is used by a company in Guateng Romany Creams (Pty) Ltd that also sells biscuits. According to James he is using different packaging so he ought to be allowed to register the company name. He is, however, worried that the matter may end up in court. Advise him on the criteria for names of companies in terms of the

Companies Act 71 of 2008. (5) 

ANSWER

The fact that one company conducts its business in The Cape while the other is in Gauteng is irrelevant. 

The name of a company may not:
· be the same as the name of another company, close corporation or co-operative; 

· resemble the name of another company, close corporation or co-operative so closely that it could create confusion or create the impression that the two businesses are associated;

· give the impression that the company is associated with the government, or with a particular person or government office etc;

· be the same as the name of a business which has already been registered in terms of the Business Names Act 27 of 1960;

· be the same as a trademark of a business which has been filed for registration in terms of the Trade Marks Act 194 of 1993.
· As the two names are very similar it may give the impression that the businesses are the same and may lead to confusion. The court may therefore in all probability declare that the name may not be used.

NB: the common law passing off and the Peregrine case:


In terms of the common law: the court will look at:

· Degree of similarity

· Whether the use of the name was  calculated to cause damage to the objector 
Question 2
Briefly discuss the principle of lifting the corporate veil and indicate the circumstances in which this principle becomes relevant. In your answer also indicate the extent to which the 2008 Act makes provision for this principle. 










(5)

ANSWER
The principle of separate legal personality is an important part of our company law.  The principle of piercing the corporate veil constitutes an attempt by our courts to protect the principle of separate legal personality rather than an attempt to destroy it. Courts have made it clear that they will not allow the use of any legal entity to justify wrong, to protect fraud or to defend or hide crime. As a result, the courts will pierce or lift the corporate veil and hold directors and others personally liable for acts committed in the name of the company. However, to preserve the integrity of the principle of legal personality the courts have said that they will only pierce or lift the corporate veil in exceptional circumstances, namely where there is no alternative remedy available and piercing the corporate veil will prevent an injustice. 
Section 163(4) of the Act provides that if a court finds that the incorporation of a company or any act by or use of a company constitutes an unconscionable abuse of its juristic personality, the court may declare that the company will be deemed not to be a juristic person in respect of the rights, liabilities and obligations relating to the abuse. The courts will probably continue to refer to the existing case law dealing with the common law rule of piercing the corporate veil when deciding what would constitute an unconscionable abuse. In particular the judgment in Botha v Van Niekerk and section 65 of the Close Corporations Act, and cases dealt with under this section will be of great relevance. 
Question 3 
Explain the distinction between persons who are ineligible and disqualified from being appointed as directors.
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ANSWER
In terms of the 2008 Companies Act, certain persons are ineligible to be appointed as directors, whilst others are only disqualified from being appointed as such. 

If a person is ineligible to be appointed as director the result is such person may under no circumstances become a director as long as a fact which makes her/him ineligible persists. For example a juristic person and a minor (a person under the age of 18 years) are ineligible to be appointed as directors. 

If a person is disqualified from being a director it means such a person, unless she/he has been prohibited from appointment as director by a court of law, may in appropriate circumstances still become a director despite the disqualification. In terms of section 69(8) of certain persons are disqualified from becoming directors.  However, section 69(11) allows a court, on application, to exempt an unrehabilitated insolvent; a person removed from the office of trust for dishonest misconduct; and a person convicted of crime involving dishonesty from the disqualification. Section 69(12) also allows disqualified persons to be director in a private company where all the shares are held by persons related to the disqualified person and such persons have consented in writing to that person being a director.          
QUESTION 4

James and Pat are members of a close corporation Private Investigators CC. It was agreed at the formation of the close corporation that their membership contributions would only be in cash. They agreed that each member had to pay a contribution amount of R100 000 and these amounts were duly recorded in the founding statement. Apart from the monetary contribution, James also entered into a lease agreement whereby he rents out a building he privately owns to the close corporation for use as an office. Pat, who is a part time student at UNISA, also enters into an employment contract with the close corporation, according to the terms of which he will be in office on a day to day basis to attend to the corporation’s business. At the members annual meeting James and Pat decides that due to a lack of sufficient profit generated from sales, the corporation will repay each member 2% of their respective contributions to enable them to provide for personal needs. They further agree that the close corporation will make some payments to James and Pat

in respect of their individual non-membership agreements with the close corporation. Advise the members of Private Investigators CC whether the proposed payments comply with the solvency and liquidity requirements 22 of section 51 of the Close Corporation Act 69 of 1984. 

(5)
ANSWER
In terms of section 51 of the Close Corporation Act, the general rule is that any payment by a 

corporation to any member ‘by reason only of his or her membership’ may be made only if the 
corporation meets the solvency and liquidity requirements after such 
payment is made.  For 
purposes of section 51 ‘payment’ includes a distribution or a repayment of the whole or any part of 
the contribution to a member. However,
payments made to members in their capacity as creditors; 
or employees are in terms of section 51(3) (a) (ii) specifically exempt from the solvency and liquidity 
requirements of section 51.  As a result the proposed 2% repayments of member contributions will 
have to comply with the solvency and liquidity requirements of section 51 and an amended 
founding statement has to be lodged.  In terms of section 51(2) a member is liable to the

corporation for any payment received contrary to any of the solvency and liquidity requirements.  
However, payments James, Pat and Jack in respect of their individual agreements with the CC do 
not have to comply with the solvency and liquidity requirement, as it is specifically exempt in terms 
of section 51(3) (a) (ii) of the Act. 

GOOD LUCK WITH YOUR STUDIES.
THE LECTURERS
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