STUDY UNIT 9
OFFICE-BEARERS AND THE DIVISION OF CORP FUNCTIONS

EXECUTIVE DIRECTORS
· Employees appointed as directors are usually known as executive directors

· As misleading to name someone a director, when they aren’t actually that, they must b careful

· Ito RSA company law, employees of comp as such have no formal say in any mng organs of comp an don’t play any role in appointment of directors

SECRETARY

Appointment and duties

· Directors of public comp with share cap are obliged to appoint a secretary permanent resident in RSA

· Duties:
- guiding directors as to their duties
- making dr aware of law and legislation affecting comp and reporting to meetings of dr and of sharh any failure to 
   comply with the law
- ensuring recording of minutes of all meetings of sharh, dr and committees of dr
- Certifying comp afs that the returns req of public comp by law have been lodged up to date in true and correct 
   form
- Ensure copy of comp afs is duly sent to every person entitled thereto by law

· A share-block comp, a comp without share cap and a pvt comp aren’t obliged to have a secretary, but may do so

· 1st secretary of public cop is to b appointed by subscriber of memorandum of association or the directors, subsequent secretaries are appointed by dr’s

· The secretary shall lodge consent to act as such with comp in turn must record such appointment with registrar

· Name of secretary must b stated on every trade catalogue, trade circular and buss letter of public comp

Relationship towards Company

· Is principal admin officer of comp and owes fiduciary duties towards comp
· Secretary stands in position of employee of comp

· Exact nature of duties depends on terms of employment contract which are to some extent determined by type and nature of comp he serves

· Normally must administer affairs of comp and must co-ordinate corporate activity

Dealings with Outsiders

· Secretary has authority to make representations and enter into contracts on behalf of comp which fall withing the day-to-day running of comp or, as chief admin officer of comp, to sign contr on behalf of comp irt admin matters
Secretary may b Director

· Provided the articles permit, secretary can serve as director of his employer comp

Auditor acting as Secretary

· Neither person who regularly performs duties of secretary of comp nor his partner or employee may b auditor of public comp
· In case of pvt comp, the secretary may act as auditor provided all sharh have consented, that none of shares are held by a public comp, that registered under the Public Accountant’s and Auditors Act and that relevant facts are set out in auditor’s report

Legal duties of secretary as “officer”

· The act contains numerous provisions relating to “officers” of comp and that, it includes MD, Mng and secretary.

· Pattern, depending on nature of activity involved, is to hold either comp or every dr and officer of comp as well as every dr and officer criminally liable for non-compliance with the Act.
· By incl the secretary, in his capacity as officer, as a party responsible for complying with the Act, a legal duty is also cast on him to perform these functions

MANAGER

Statutory Definition

· Mng means any person who is a principal executive officer of comp for time being, by whatever name he may b designated and whether or not he is a director

· This is a def for purposes of the act only

· Wherever word manager is used in Act, it refers only to principal executive officer

Manager an “Officer”

· Term officer incl any manager.
· This means CEO fo comp is responsible, in conjunction with the dr and secretary of comp, for number of corp activities and that he incurs criminal L if the req of the Act relating to those activities are not complied with

· Every provision of the Act relating to “officers” is fully applicable to every mng who is a principal executive officer

Meetings of Managers

· Ito Act, mng are obliged to keep minutes of their meetings in same way as req of dr’s and all the provisions regarding minutes of dr’s meetings apply equally to meetings of mng’s
Manager as a term of business

· Variety of corp employees described in one way or another by word manager, for ex. marketing manager, branch manager

· In all such cases it’s a term of buss and not of law

MANAGING DIRECTOR

Appropriateness of the term
· MD is not defined in the Act

· Its not a legal concept with fixed content

· Term MD usually applies to dr to whom all or material part of general powers fo control over the affairs of the comp have been entrusted either by the board of dr or in the articles

· This doesn’t mean that every dr to whom a part of the management function of the comp has been entrusted, is for that reason a MD

MD an “Officer”

· Officer includes MD
· Every MD of a comp is responsible for large number of corporate activities and that h incurs criminal L if req of Act relating to these activities are not complied with

Legal position in his Company

· Has at least the same rights and duties as a dr of his comp

· Determined in articles and contract between dr and the comp

Appointment and Powers

· Articles authorize dr to appoint one or more of their number to offce of MD
· Dr is authorized to confer any of their powers on MD and may do so either collaterally or to the exclusion of, or in the substitution for their own powers

Dealings with outsiders

· Scope and authority of MD is implied to be more than any other dr
· Accordingly an outsider can safely enter into all routine and nb transactions with MB which are normally associated with the powers of a MD

Dismissal

· MD can b dismissed ito his contract of appointment or by virtue of section 220 of the Act

CHAIRMAN OF THE BOARD OF DIRECTORS
Not defined or required by the Act

· Not defined by the Act, typical provision in articles is that board of dr may elect a chairman and determine the period for which he is to hold office
Position differs little from that of an ordinary Director

· In absence of specific mandate or authorization b comp in articles or otherwise, the position of chairman of the board of directors differs little from that of an ordinary dr
· Usually he has no additional powers merely by virtue of his chairmanship

· An outsider dealing with chairman should thus ascertain whether in fact he has the necessary authority to bind the company

Can occupy the same position as a MD

· Circumstances may present themselves in which the chairman of board of dr in particular will b authorized, often by implication, to act as MD
· Its clear that unless otherwise regulated in the articles, the same person may well occupy the positions of both chairman of the board and MD

· Nowadays widely accepted that its not good corp governance practice for position of MD and CEO of public comp to be combined

· King Report recommends clear distinction of power to that no one individual has unfettered power of decision-making
· Also recommended that chairperson should preferably be an independent non-executive dr and that the functions of the chairperson and the CEO should b separated

CORPORATE CONDUCT

Functionaries
· Corp functions must of necessity b performed by human functionaries

· Even though general meeting of sharh is sometimes seen as the fundamental and ultimate repository of power in the corp structure, its in fact merely one of the entities within the corp structure performing corp functions

· Other such entities are board of dr, committees of dr, MD, secretary, employees of comp, and the comp agents who may, but need not be, appointed from the ranks of the abovementioned

· The legal status of the actions of such parties and bodies both internally, as between themselves, and externally, towards outsiders, calls for closer inspection

Dealings

· Parties or bodies referred to have a particular relationship towards each other within the internal structure of the comp – some of them may b regarded as organs in the internal structure, others not
· Term “organ” means something more than a mere functionary of the comp

· When an organ of the comp acts its for all practical purposes the comp itself which acts – within its designated scope of operation, the organ is then the comp

· In the internal structure the board of dr, the general meeting of members and, in certain instances, the MD may b organs of the comp, while the others mentioned above are not

· As a rule a comp acts through agents in its external dealings, that’s to say, in transactions with outsiders

· Such agents have no powers other than those conferred on them by the articles and can only bind their principal, the comp, within extent of their authority

DIVISION OF POWERS
Prominent role of general meeting
· Most nb interaction in internal comp structure is that between general meeting of members and the other organs, that’s the board of dr and MD

· Final say in all matters vested in the meeting of members

Prominence of the articles of association

· Whatever the ealier position may have been, in time it was accepted that when certain matters are assigned to board of dr by the articles, the board alone would have the power to deal with those matters
· Thus for ex, it was hled that the board of dr, which derived its mandate to manage the comp form the articles, couldn’t b compelled by a resolution of the general meeting of members to sell the buss of the comp to a new comp

· Consequently, those matter falling within the exclusive jurisdiction of the dr and of the general meeting of members respectively, have to b determined by reference to the articles

Judicial Application

· The principle that functions conferred on an organ ito the articles should b exercised by that organ alone
· As its usual to confer the powers of management on the board of dr, the result of the conventional division of powers can b summarized as follows:  the dr are normally charged with the duty of managing the comp, except only for those matter specifically conferred on other organs by the Act or the articles

Control of Directors by Members

· Board of dr, general meeting of members and sometimes Md, may therefore all b managing organs of the comp, ea with its own separate function
· General meeting has final say over the board of directors in the sense that it can always resolve to remove the dr form office or that it may decline to re-elect the board

· Section 208 requires every comp to have dr, the new board of dr will, however, possess the same independent powers as the previous board unless the articles have also been amended to the contrary

· Its not feasible to place too many restraints on the powers of the board as its designed to manage the affairs of the comp and it can do that effectively only if its granted a certain degree of independence

