STUDY UNIT 8
THE INCEPTION AND CONSTITUTIVE DOCUMENTS OF THE COMPANY

FORMATION OF THE COMPANY
Incorporation

· Comp comes into existence as result of application by founders to Registrar of Companies for its incorporation

· When all registration req have been met Registrar will issue comp with certificate of incorporation

The Company’s Constitution

· Consists of its memorandum of association and its articles of association
· Memorandum – is founding document and states the objects and limits the scope of the comp

· Articles – set out the rights, duties and powers of members, the general meeting of members and the directors, and manner in which and by whom the affairs of the comp are to b managed and administered

Binding Effect of Memorandum and Articles

· Mem and art are taken to have been signed by ea member to observe all the provisions

· Ea member is deemed in law to b acquainted with the contents of these docs and is contractually bound thereby

The Body Corporate

· Result of incorporation is that members constitute a body corp having its own name, own assets and liabilities, perpetual existence, the ability to exercise all the functions of an incorporated company and limited liability of its members

Registered Office

· Every comp shall have recorded with the Registrar a postal address and a registered office to which all communications and notices may b addressed

· Legal process may b served at the registered address and also at comp principal place of business

Registration Requirements

Before applying for registration of memorandum and articles, the proposed name of comp must b reserved with the registrar on Form CM 5 so that the prescribed documents may b prepared in an approved name
To obtain registration as a company Companies Administrative Regulation 19 prescribes that following b lodged with the Registrar:

· The original and 2 copies of duly executed memorandum and articles of comp

· Form CM 5 by which the comp name had been reserved

· Notice of situation of comp registered office and its postal address on Form CM 22

· Power of attorney by ea subscribing member authorizing signature on behalf of the subscriber of the memorandum, if subscriber doesn’t sign it himself

· Proof of payment of prescribed registration fee

Certificate to Commence Business

A comp with a share capital may not commence with buss unless and until Registrar has issued a certificate entitling it to do so
To get certificate, following have to b lodged:

· Application for issued of certificate to commence buss
· Statement by ea director that the capital of comp is adequate for its purposes and those of its buss

· Return stating particulars of directors and officers

· Consent of the auditor to act as such

THE MEMORANDUM OF ASSOCIATION

Range of Clauses

The req irt contents of memorandum are prescribed by section 52 and reflected in forms CM 2 and 4
Range of clauses to b discussed below

Name

· The right to use of a comp name is subject to:
- common law limitations in that a comp may b restrained from passing itself off as another by suggesting or creating the impression that its undertaking is that of another
- prescribing distinctive last words or subjoined statements to comp names and requiring that names not b “undesirable”
· If name is undesirable or calculated to cause damage to an objector, the Registrar may within one year of registration of comp, order a change of its name or the court may so order within two years 

· Ito buss name act, the registrar may on application in writing of an aggrieved party prohibit the further carrying on of buss in a name calculated to deceive or to mislead the public, or cause annoyance or offence to any person or class of persons or is suggestive of blasphemy or indecency

· Comp may in addition to its registered name obtain registration of an officially recognized translated form and shortened form of its name in not more than one other official language

· Registration of a defensive name can b effected for the protection of exclusivity iro certain words by satisfying the Registrar of the applicant’s direct and material interest in that name

· Every comp must in a conspicuous position and in easily legible letters, display its name on the outside of its registered office and every office where its buss is carried on, the anme and the comp registration number must b mentioned in all its notices, other official publications, negotiable instruments, orders for money or goods, letters, delivery notes, invoices, receipts and letters of credit

· If any director or officer of comp or any person on comp behalf signs or authorizes signature on behalf of comp of any negotiable instrument or order for money or goods while the comp anem is not correctly stated thereon, he is personally liable on that document if comp fails to pay, complete accuracy in stating the comp name on such docs is consequently very important

“Purpose describing the main business” and main object

· An initial statement of general nature of main buss actually to b conducted by comp on incorporation must b made
· Its followed by a formulation of the comp main object\statement of main object is a formulation of the comp capacity, the comp is then taken to b capable of pursuing the stated main object and unlimited objects ancillary to main object

Ancillary object

· Comp is deemed to have the capacity in conjunction with its capacity to pursue its main object, also to pursue unlimited ancillary objects complementing the main object
· If for any reason this attributed extension of capacity needs to be limited, restrictions thereon may b formulated in this clause

Pienary and Common Powers
· Comp has plenary powers attributed to it, including the common powers stated to enable it to realize its main and ancillary objects
· If such plenary powers need to b limited, restriction thereon may b formulated in this clause

Special Conditions

· Additional conditions may b introduced into the memorandum
· When incorporating not for gain, the provisions req to b included in memorandum, will feature as “special conditions” 
· A comp with investment as its main object could stipulate that any profits mad eon the realization of its investments must b treated as a non-distributable capital reserve and not as profits available for dividend

· A provision that directors are personally liable for the debts of the comp, as is required in the case of some professions, must b included in the clause

· As the memorandum is by its nature a comtr as between the comp and its members and as between the members themselves any arrangement between them may properly b incorporated into the memorandum, though this is generally done in the articles

Pre-incorporation Contracts

· If comp is to have the capacity to adopt or ratify a contr entered into prior to incorp by an agent or trustee on its behalf, its memorandum must, upon registration have such adoption or ratification formulated under this heading as one of its objects
Share Capital or Guarantee

· Memorandum of comp with shar cap must state the share cap with which the comp is being registered

· If shares have a par value, the division of the capital in number of shares of fixed amount is stated, and if shares have no par value, only the number of shares of no par value is stated

· Comp limited by guarantee has no share capital and no statement iro share capital is made but its stated that the liability of the members is limited to the amount which ea member undertakes in the event of the comp being liquidated, to contribute to the assets of the comp for the payment of its debts, liabilities and costs of liquidation
Association Clause

· Memorandum of association of a comp with share cap concludes with a statement more or less as follows:  “we, the several persons whose names, addresses and occupations are subscribed, are desirous of being formed inot a comp in pursuance of this memorandum of association and we respectively agree to take the number of shares in the capital fo the comp set opposite our respective names”
· Appropriate adaptation in the wording of this caluse is effected in the case fo one-person pvt comp and the comp not having a share cap

Alteration of the Memorandum

· Provisions fo the memorandum may b altered by special resolution

· An alteration of the comp anem or of its stated objects may in turn necessitate a change of objects or of its name if the one doesn’t accord with the other

· A comp may by special resolution substitute it existing memorandum with a translation thereof in another official language
THE ARTICLES

Obligation to Register Articles
· While the memorandum of association is the founding document of a comp, its articles of association determine the manner in which the comp is to function

· Accordingly articles shall b registered with the memorandum of a comp

Company with a Share Capital

· Specifically provides that the articles may consist of the tables in schedule 1 of the Act:  table A for a public comp and Table B for a pvt comp

· If comp articles are to consist of one of the tables, additions, omissions and modifications may b effected to the table as desired and form CM 44 is to b used in this event.  On other hand a completely original set of articles may b registered

Company without a share capital

· Comp limited by guarantee, being a public comp without a share capital, is obliged to register an original appropriate set of articles and Table A can have no application
Tailoring the Contents

· The act doesn’t prescribe what the articles should contain as it does iro the memorandum
· As long as articles are not in conflict with the general law or with the Companies Act they may b tailored to meet the needs of the comp and the Registrar will register them

· Ex. if comp is to b a pvt comp, the restrictions to qualify as pvt comp as set out in section 20 are to b introduced into the articles, that is the right to transfer shares is restricte, the number of members is limited to 50, and an offer of its shares or debentures to the public is prohibited

· It would serve no purpose to seek to regulate in the articles matters unrelated to the functioning of the comp or iro anyone not being the comp or a member

Form

· Articles must b completed and set out in the prescribed framework
· They must b signed by ea subscriber of the memorandum and a witness, stating ea of their full names and occupation as well as their residential, business and postal addresses

Interpretation

· The articles must not b interpreted too literally
· Being a business document as opposed to legislation or official documents, the courts lean towards an interpretation practicable form a buss point of view rather than one that is inappropriate in practice

· The basic principle is always that the intention of the parties, as expressed in the written document must prevail

Alteration

· The articles can b altered or supplemented only by means of a special resolution
· A copy of every such special resolution being in force must b embodied in or annexed to every copy of the articles issued

· Courts have taken the view that a provision in the articles prohibiting its alteration is invalid

· An alteration effected bona fide and for the benefit of the comp as a whole, cant b impeached

· Thus, if a shareh acts against the best interests of his comp it would b lawful to amend the articles, in good faith and with a view to the best interests of the comp, in such a way that such a sharh  b compelled to sell his shares at a fair price to someone nominated by the comp

· If however, the amendment to the articles is designed only to rid the comp of a certain sharh so as to bring in a puppet of the majority, the amendment cannot b said, on such a basis, to b bona fide and for the benefit of the comp

Effective date of alteration

· As an alteration of the articles is effected by special resolution, the alteration becomes effective not on adoption of the resolution but, on its registration by the Registrar
· An exception to this general rule exists ito section 201

· Its designed to meet the case where the act permits a comp to do something, for ex. alter its share cap provided its memorandum or articles authorize it to do so but no such authorization appears in the doc concerned

· In such an event the creation of the power to perform the particular act and then acting ito the newly created power may b effected by successive special resolutions adopted at one and the same meeting convened for that purpose

CONFLICT BETWEEN MEMORANDUM AND ARTICLES

Memorandum and articles, being contemporaneous docs, must b read together in the event of an obscurity in either of them, but a provision in the memorandum which is in conflict with the articles has precedence over the articles
LEGAL NATURE OF THE MEMORANDUM AND ARTICLES

Memorandum and articles bind the comp and its members as if signed by ea member

Memorandum and articles of association are taken to create a contractual relationship between the comp and its members
Unlike the position in continental legal systems, our positive law is firmly based on the contractual nature of a comp constitution.

LEGAL RELATIONSHIP ARISING FROM THE CONSTITUTION

The relationship between comp and member

· Generally accepted by our courts that constitution of comp constitutes a binding contr as between the comp and ea of its members

· So if articles were to provide that a certain issue between the comp and a member must b resolved by arbitration, a party raising the issue in court, can b ordered to follow the arbitration process

· Contr arising from the constitution binds the member only in his capacity as member

· Ex. if the articles were to provide that a person who also happens to b a member of the comp is to b appointed as the attorney to the comp, such a provision cant b enforced by him as the appointment as attorney has nothing to do with rights of membership

· A member, relying on the memorandum as a contract between himself and the comp may restrain the comp by means of a order of court from commencing or proceeding with activities beyond the capacity of the comp

Relationship between members Themselves
· Its now settle law that memorandum and articles, in so far as they concern the rights and duties of members, bind the members contractually as against ea other to comply with its provisions
· If the articles, for ex, provide that a member may sell his shares only after he had first offered them to his shares only after he had first offered them to his fellow members, the comp or any fellow member can restrain the member from acting in conflict with this provision

The relationship between company and director

· Memorandum and articles don’t constitute a contr between the comp and a director in his capacity as director
· Director can’t therefore rely on the terms of the articles in order to retain his office, or to determine the amount of the remuneration due to him or for any othe reason, unless in the circumstances an implied or tacit agreement can on othe grounds b construed.

· If a separate contract had been entered into between the comp and a director, their rights and duties are determined by reference to that contr

· The parties may incorporate the provisions of the memorandum and articles in a contract in express terms or incorporation of such provisions may b inferred from the surrounding circumstances

· In either event, the contingency provided for in the memorandum or articles will then b governed by such provisions by virtue of its incorporation in the contract

