STUDY UNIT 7
PRE-INCORPORATION CONTRACTS

INTRODUCTION
Need for pre-incorporation contracts

· Usually comp is formed to get buss property, or rights
· Before expenses are incurred in connection with formation and incorporation, its promoters may want to b sure that comp will b able to acquire specific assets

· Thus advisable that terms of acquisition of such assets should b settled in advance of its incorporation by contracts that will b binding, as far as legally possible, on the parties concerned

The common law rule

· Prior to incorporation the comp is not a legal person which can b part to a contract
· A person cant, ito our common law, act on behalf of a principal who doesn’t exist

· Thus promoters of comp cant under common law act as or conclude contr as the representatives of the comp still to b formed

· Legislature intervened and made an exception to the common law rule by allowing the comp to ratify a pre-incorporation contr concluded by an agent
THE STATUTORY ARRANGEMENT
Section 35 in general

· Ito sec 35, a comp can ratify or adopt as its own, after incorp, any written contr entered into by someone purporting to act as comp agent or trustee before its incorp as if it had duly incorporated at the time when the contr was made and such contr had been made without its authority

· Such provisional contr can only become binding on comp if following req are complied to:
- contr must b in writing
- contr must have been entered into by person who professed to act as agent/trustee of comp not yet formed
- memorandum of association, on its registration, must contain as one of its objects the ratification or adoption of 
   the contr
- two copies of the contr, 1 notified by a notary, must b lodged with registrar together with lodgement for 
   registration of the memorandum and articles
- comp must ratify or adopt the contr after its incorporation
- comp must b entitled to commence buss

Specific Requirements 

1. Contr must b in writing
It was held that a sale by auction which is concluded orally at the fall of the hammer does qualify as a “contr made in writing” once it has been reduced to writing.

2. Contr must have been entered into by person who professed to act as agent/trustee of comp not yet formed
Trustee can b equated with agent but it can also bear its ordinary meaning of principal, thus enabling the parties to make use of the contr for the benefit of a 3rd party within the context of section 35.
Capacity in which the person acted is decisive, and not the description used.
To ascertain the capacity, all the circumstances of the case have to b taken into account.
If req of section 35 are complied with, it doesn’t matter whether the written pre-incorp contract takes form of a contr by a agent or contr for benefit of a 3rd party.
However, if req of section 35 have not been complied with, the former contr is a nullity as far as comp is concerned, but it can b adopted by the comp since adoption in this case is sanctioned by common law and not by section 35.

3. Memorandum of association, on its registration, must contain as one of its objects the ratification or adoption of 
the contr
Words “on its registration” were inserted to prevent the subsequent insertion of such an object.
The specific contr must b described in memorandum so that it can b identified with certainty

4. Two copies of the contr, 1 notified by a notary, must b lodged with registrar together with lodgement for 
 registration of the memorandum and articles
The req is inserted to correspond with section 71 of 1926 Act and is merely a directory, with the result that a missing copy of the contr may b lodged subsequently

5. Comp must ratify or adopt the contr after its incorporation
If preceding req are complied with and comp ratifies the contr after it has been duly incorporated, the contr comes into existence between the comp and the other party.
In the case of a comp having a share capital, a contr ratified before the date on which the comp is issued with a certificate to commence a buss, is, however, only provisional and cannot become binding until that date

· Comp has discretion whether to ratify the contr.  If comp doesn’t ratify contr within agreed or reasonable time, or doesn’t come into existence, the contr simply lapses and no one incurs any liability
· Although, in principle, no one incurs liability, such liability may b agreed upon.  Ex. he may guarantee the comp ratification after incorp or contr may provide for the agent’s personal L should comp not b formed.  It may b preferable to make provision in the main agreement or in a later agreement for performance pending acceptance by the comp
ALTERNATIVE METHODS

Choice

· Section 35 if permissive, not peremptory.
· Promoters may still make use of other methods
Contract for the benefit of a third party

· 3rd party need not be in existence at time of conclusion of contr by promoter and promoter acts in his own name as principal, it can b effectively used in the case of a comp to b formed
· Has repeatedly held that a contract by a trustee for a comp to b formed, who acts not as agent but as principal in his own name and on his own responsibility, is in essence a contr for the benefit of the 3rd party which the comp may adopt or accept after is incorp
· If comp adopts this after incorp, a contr comes into existence between the comp and the other contracting party
· Usually the promoter(X) will conclude contr with another person(Y) in his X own name as principal
· Ito this contr Y undertakes to render a performance to company to be formed(Z)
· After incorp, Z accepts the performance stipulated for it by promoter X
· Y is then bound as against the comp Z to comply with the provisions of the contr
Other methods

Section 35 is also not applicable if the promoter contracts in his personal capacity prior to the incorp of the comp and then, after the incorp of the comp, for ex:

· Cedes his rights under the contr to the comp
· Cedes his rights under an option, which he acquired on the basis that he can either exercise these himself or transfer them to another, to the comp which can them exercise the option
· Nominates the comp as purchaser
· Transfers assets he acquired to the comp
Retrospective effect

· Question arises if ratification of pre-incorp contr operates retrospectively to date when contr was concluded or if becomes effective from date when comp accedes to it
· If promoter acted as agent of comp , then cont comes into operation at time of ratification and not retrospectively to time when contr was concluded
· However, a decided body of opinion also exists that this is contrary to the common-law maxim that every ratification has retrospective effect and is equivalent to a prior mandate and that if Supreme Court of Appeal is afforded the opportunity of doing so, it will in all probability overrule
· In case of common-law contr for benefit of 3rd party, comp succeeds to the rights retrospectively to date on which the promoter himself acquired his rights
· Ideally the terms of a particular contr should make specific provision for that stage at which the rights accrue to the comp
Evaluation

· From practical point of view the procedure laid down by section 35 is the safest
· The disadvantage is that copies of contr must b lodged with the registrar and then the contents are open for public inspection
