STUDY UNIT 6
TYPES AND FORMS OF COMPANIES

EXPOSITION AND CLASSIFICATION
See schematic presentation on page 71 in textbook

Formal Classification of Companies

· 2 basic types comp can be formed:  Comp having share capital and a comp not having share capital, with the liability of its members limited by memorandum of association

· In the Act, the latter one is termed a company limited by guarantee

· Section 21 (incorporated association not for gain) , can b incorporated as a comp limited by guarantee only

· Comp with share capital may take 2 forms – public or private comp

· Section 53(b) makes provision for particular kind of pvt comp with unlimited joint and several liability of its directors

· Also provides for registration of an external comp as well as that an unlimited comp registered in terms of Companies Act may continue to exist

· Also distinction between widely held and limited interest company

COMPANY HAVING A SHARE CAPITAL

· Most nb that can b formed is comp having share capital
· Obtains capital by issuing shares 

· Members stand to lose no more than amount paid for shares

· Be a public or private company

PUBLIC COMPANY

General

· At least 7 ppl required to form this
· Name ends with limited and can raise capital from general public

· Transferability of shares enables members to dispose of investment freely

· Comp thus “open” or “public” in sense that public can become interested in comp

· Normally articles of comp don’t contain provisions restricting number of its member or generally excluding the offer or transfer of its shares to the public

· Comprehensive provisions apply as far as the compulsory disclosure of info concerning the comp to the public is concerned

Securities Exchange Listing

· Securities (stock, shares, debentures) of comp may b listed and dealt with on a securities exchange if permission for this is obtained from Services Act committee of securities exchange
· Many advantages flow form this

· Has capacity as “capital pump” to mobilise substantial amounts of capital from large number of investors and to put it at disposal of specialists who employ it in econ ventures for benefit of investors

· Impersonal relationship exists between mass of small shareh and between them and mng

· Typical shareh is in econ reality, in not in eyes of law, merely an investor who obtained his shares with a view of primarily to capital growth

Premise
· Vast majority of comp have share capital

· Most are pvt comp, but pvt comp was brought into existence for the first time by the English Companies Act at a time when comp law become stabilised along the lines of the public comp

· Act regulates matters throughout on the basis of the public comp with a share capital, with special ref to other kinds of comp’s where necessary

· Public comp with share capital is used as the basis for discussion

PRIVATE COMPANY
General

· At least 2 ppl needed
· But, if comp to b formed is to b a pvt company with a single member, only one person is req for any lawful purpose

· Ends with words proprietary limited

Privileges

· When small group ppl capable of providing capital req of their undertaking, associate in a comp, the same measure of disclosure is not called for as in the case of the public comp whose shares may b widely held by the public at large
· Private comp not required to file afs with registrar for public inspection

Requirements

· Only comp with share capital can qualify as a private comp
· All comps limited by guarantee are deemed to b public comps

· To qualify as pvt comp, it must comply with the rq set out in section 20 by including in its articles:
- restriction on free transferability of its shares
- limitation on its number of members
- prohibitation on invitations to the public to subscribe for its shares or debentures

· Pvt may not alter its articles in such a manner that they no longer include all these req unless its at the same time converted into a public comp

Restriction on free transferability

· Restriction can take any form
· But, the restriction is strictly interpreted

· Power to restrict the transfer of shares must b exercised bona fide and in the interests of the comp at all times

· Forms which restriction can assume ex shares may only b transferred subject to the approval of the directorate, or only to existing members of the comp, or only if they have first been offered to the other members, or only to persons approved of by all the members or by a particular person and so forth

Limitation of membership

· Limit is 50 pp and is subject to an exception in favour of employees and former employees who were members while employed by the comp and who have continued to b members

· Joint holders of a share or shares are treated as a single member

Prohibition on public invitation

· Prohibition on invitations to the public to subscribe for shares has the practical implication that a pvt comp is precluded from issuing a prospectus or from allowing shares to come into the hands of the public, whether directly or indirectly


Other difference between public and private comp

· Last name of pvt must b proprietary limited

· Pvt comp need not lodge any afs with the registrar

· Member of pvt comp may not appoint more than 1 proxy

· Unless articles provide for greater number, the quorum for a general meeting of a pvt comp is two members entitled to vote who are personally present or, if a member is a body corporate, represented.  In case of a pvt comp with only one member, the number is one.  Quorum in case of public comp is three

· Voting rights attached to shares in pvt comp can b regulated more freely in the articles

· Pvt comp must have at least one director, while public comp must have at least two

· A director who held office for life in a pvt comp cannot be removed from office
· Pvt comp must have at least one member while at least seven members are req for a public comp

· Suitor of a pvt comp may also be the secretary of bookkeeper of the comp in certain circumstances

· Special provision is made for a pvt comp desiring unlimited joint liability of its directors

· Its ground for liquidation if the membership of a public comp falls below seven

· In exceptional circumstances, more particularly when liquidation is requested on ground that its just and equitable, the courts tend to take the view that a small pvt comp is by nature more akin to a ptshp than to a typical comp

SECTION 53(B) COMPANY
· Section 53(b) of Act makes specific provision for a pvt comp wishing to effect L of its directors for the contractual debts and L of the comp
· Last word in the name of such a comp must b Incorporated

· This provision permits a pvt comp to incorporate a provision in its memorandum that directors and former directors shall b jointly and severally liable for the debts and L of the comp which are or were contracted during their periods of office

· This L of a director is limited to a company’s contractual debts and L, thus don’t include delictual L or statutory L

· But limited liability granted to directors caused by professional negligence of 

· Provision creating joint and several L may b included in the memorandum at any time by way of special resolution and with the written consent of the directors concerned, but it may only b amended or removed by special resolution if the court is satisfied that this is just and equitable

· Such a pvt comp is mainly intended for professional association, although this doesn’t mean that only members of professions may make use of this special kind of comp

COMPANY LIMITED BY GUARANTEE
General 

· At least 7 ppl

· Name end in limited

· Limited by guarantee must b subjoined to its name to distinguish it form the ordinary public comp

· Comp doesn’t have a share capital but the L of its members are limited by the memorandum to the amount which the members undertake to contribute in the event of the comp being wound up

Void provisions in memorandum and articles

· Any provision in memorandum or articles or in any resolution of the comp purporting to give any persona right to participate in the divisible profits of the comp other than as a member shall b void as well as any provision purporting to divide the undertaking of the comp into shares or interest
Deemed to be a public company

· All comps ltd by guarantee are deemed to b public comps for the purposes of the Act
· Such a comp is thus obliged to lodge its afs with thee registrar although it is exempted form the obligation to send and lodge interim reports and provisional afs

INCORPORATED ASSOCIATION NOT FOR GAIN

General 

· A special kind of comp not for profit and which may only b incorporated as a comp limited by guarantee, is the so-called section 21 comp or association not for gain
· Essentially this kind of comp is suitable for an association with the main object of promoting religion, arts, sciences, education, charity, recreation, or any other cultural or social activity or communal or group interests

Requirements

An association of persons complying with certain req can b incorporated in terms of section 21 as a comp ltd by guarantee by observing the provisions for the incorporation of a comp

Req are:

· Is or is to b formed for a lawful purpose
· Has the main object of promoting religion, arts, sciences, education, charity, recreation, or any other cultural or social activity or communal or group interests

· Intends to apply its profits (if any) or other income in promoting that main object

· Prohibits the payment of any dividend to its members

· Provides in its memorandum that:
- income and property of association whencesover derived shall b applied solely towards the promotion of its main object, and no portion thereof shall b paid or transferred, directly or indirectly, to the members of the association or to its holding comp or subsidiary, and
- upon its winding-up, deregistration or dissolution , the remaining assets of the association shall b transferred to some other association or institution or institution having objects similar to its main object, to b determined by the members of the association or, if they fail to do so, by the court

Status
· After incorporation such an association, as comp ltd by guarantee, subject to all the duties imposed on a public comp
· Provisions of the Act relating only to companies with a share capital will obviously no apply to comp ltd by guarantee and not to a section 21 comp either

· Nb consideration in incorporating an association ito section 21 is the corporate status with its attendant benefits of ltd liability and perpetual succession

· Incorporations affords no automatic income tax advantages

· Such comp will have to apply to commissioner for inland revenue for exemption on any of the grounds set out in section 10 of income tax act

Name

· Ltd and ltd by guarantee must not be used

· “Association incorporated under section 21” must b included in and subjoined to the name

Non-convertibility

· Prohibits the conversion of a section 21 comp into a  comp with a share capital, but another form of comp may b converted into a section 21 comp
