STUDY UNIT 5
THE CONCEPT OF A COMPANY

THE COMPANY AS A FORM OF BUSINESS ENTERPRISE
· Wide variety of forms of enterprise exist in buss world (sole proprietor, ptshp, cc, company, buss trust)

· Sole proprietor relatively small and only capital of owner invested.
· Ptshp – 2 or more pool their capital together

· Cc and comp cater for needs of various entrepreneurs  who want to get advantages of legal personality

· Buss trust can b used to bypass some fo statutory and common-law limitations placed on other forms of buss

· Registration as comp or cc endows such a body with separate legal personality and it can acquire its own rights and liabilities.
· Loss limited to the amount they initially invested in the buss

· Also have perpetual succession, and not influenced by change in membership

· Shareholders don’t participate in direct mng of buss

· Functions of comp divided logically among directors who are charged with mng, and the sharh can exercise control over the comp in general meeting.

· But in a cc – members entitled to partake in mng of buss

· Benefits of incorporation is that sharh of public comp are not burdened with mng and thus most efficient way of mobilizing capital from the investing public.
Private comp aimed at smaller buss which doesn’t rely on public funds

· Cc provides simpler and less expensive corporate form for single entrepreneur or small groups.  This has cause less private companies.

THE COMPANY AS A LEGAL PERSON

· Defined as  - company incorporated in terms of the relevant provisions of the Act or any body which was a company in terms of any law which preceded the present Act
· Company can assume such a variety of forms that no susceptible to define at all

· Basically association of persons with the common objective of acquiring a gain

· Group having capacity to acquire rights and duties in the same way as an individual

· Units/entities who permitted to take part in legal transactions are generally known as legal persons

ACQUISITION OF LEGAL PERSONALITY

Ways

· Association of persons/organized body can get legal personality only in a few ways recognized by our legal system

· Legal persons of public law (municipalities and universities) will b disregarded in this chapter and focus given to private law bodies.

· Three ways to do this, discussed below:


Separate Act

· May get via virtue of an own separate Act, such as the legislation relating to Eskom

General enabling Act

· Get via general enabling Act, such as Companies Act 61 of 1973, co-operatives Act 14 of 2005 and Close Corporation Act 69 of 1984
· Acts such as these prescribe general ways and means in which a body can b incorporated as a legal person

· Such body gets legal personality in indirect manner as opposed to direct manner of acquisition by a legal person under its own Act

· Majority of legal persons are incorporated in terms of the CC and Companies Act

Conduct

· Association of persons can get it by conducting itself as a legal person in compliance with certain requirements
· Section 30 of companies Act says – a company, association of ptshp consisting of more than 20 persons, which is carrying on any buss and has as its object the acquisition of gain, will only b permitted or formed I its registered in terms of the Companies Act or formed in pursuance of some other law.

· Section 31 provides that an association of persons formed for the purpose of carrying on any buss that has its object the acquisition of gain will only b a body corporate if its registered under  the Companies Act or formed in pursuance of some other laws

· An association of persons not pursuing the acquisition of gain isn’t affected by provisions of sections 30-31

· It may therefore consists of more than 20 persons and may, irrespective of the number of its members, acquire legal personality by conducting itself as a legal person

· Legal personality may appear from the contents of the association’s constitution, for ex. from provisions that all assets are the property of the association and that its liabilities are its own , that it can b sued and sue and that it has perpetual succession

· Existence of legal personality may also appear form the dealings, nature, objects and activities of the association

· Acquisition by conduct is only possible if association isn’t carrying on buss that has as its object the acquisition of gain

· Carrying on business includes any activity that occupies a person’s time, attention and labour

· In order to remove any uncertainty, association must provide that it’s a body corporate with own assets, liabilities and that it doesn’t pursue any commercial or material benefit for association itself or for its individual members

THEORIES ON LEGAL PERSONALITY
· Many divergent theories have been formulated concerning the nature of legal personality and also of a company

· Not one of these theories is completely satisfactory

· Theory of juristic reality presents the most acceptable approach:  the legal person is simply seen as a reality from t he juristic point of view, and its equation with man is accepted as a fact

THE COMPANY AS A SEPARATE ENTITY
Solomon v Solomon & Co Ltd
· Upon formation, a comp as separate entity acquires capacity to have its own rights and duties

· It acquires legal personality and exists apart from its members

· Solomon was sole proprietor of a buss. To extend buss he floated a cop and sold the buss to the company

· Purchase price was 39000 eu

· Salomon received the purchase price by way of 20000 shares in company of 1eu each, a cash amount and debentures to value of 10000eu which wre secured by a bond over comp assets

· Only other sharh was his wife and five of his six kids sho ea held a share

· Salomon and 2 of his sons were appointed directors

· Shortly after comp was floated, buss was severely affected by strikes a depression in the market for its products

· Despite attempts to save it by lending more money to buss, it still failed

· When comp liquidated, it was found that assets were not enough to cover debentures, nothing would remain for the unsecure creditors

· Creditors laid claim that solomon and comp was same person and that they want to hold him personally liable for the unsecured debt.

· They lost, coz separate entity and he acted in good fait throughout buss and cant be held personally liable

Consequences of Separateness

· Comp estate assessed apart from estates of individual members, thus comp debts is that of comp and not that of members.
· Sequestration of estates of members wont lead to liquidation of comp and liquidation of comp wont lead to sequestration of estates of members

· Profits of comp belong to itself and not to members.  Only after dividend declared can members claim a dividend

· Asset so comp is exclusively property of comp and members have no proportionate proprierary rights therein.  Only on liquidation do they have a share in assets of the comp
· No one is qualified by virtue of his membership to act on behalf of the company

DISREGARDING THE SEPARATE EXISTENCE OF THE CORPORATE ENTITY

· Even though comp is entity, it consists at same time of its component parts (directors and sharh)
· Angle from which its viewed determines if its an aggregate of component parts or an entity detached from its members

· If comp borrow money, the entity and not members, are liable for repayments

· But if comp sells land, the acts and intentions of its promoters, sharh and directors may determine the income tax liability of comp in respect of the proceeds of the sale

· Company dogma allows a comp to b viewed either in its separate state or from the point of view of its separate component parts

· In practice, the independence of corporate entity isn’t always viewed so pragmatically

· It does happen that a situation involving the comp and its members is judged with due consideration to the actual state of affairs pertaining within the comp :behind: the corporate entity

Disregard by the courts

· In certain circumstances, courts are prepared to give effect to the reality behind the façade of a comp or even ignore the separate existence of legal person or “lift” the corporate veil
· Following examples where courts have disregarded this principle:

· Court looked at nationality of members and directors of comp to determine if comp was an enemy alien or not (during war)

· Court refused to consider separate existence of a subsidiary where it was sought to use the subsidiary as “a device” in evading a director’s fiduciary duties to the holding company
· Fraud, dishonesty or improper conduct in the establishment or use of the comp or in the conduct of its affairs could justify the disregarding of the legal personality

· Tax liability, gov can look at real intention of directors and not just state of affairs as stated in comp docs


· Sometimes courts circumvent the problems arising form a strict approach to the corp entity by treating the comp as a separate entity but evading the undesirable consequences by regarding it, in an inverted manner, as the agent of the sharh with the result that the sharh are held responsible for acts by their agent, the comp

· Although courts are prepared to waive it, they should try and give effect to the legal personality as much as possible

