STUDY UNIT 4
DISSOLUTION

GROUNDS FOR DISSOLUTION OF PARTNERSHIP

· Various legal grounds that give rise to dissolution of ptshp

· When dissolves – legal rlshp alters, estate is liquidated, creditors are paid and surplus divided among pts

Mutual Agreement

· Any agreem can b terminated by termination agreem between parties.  When terminated in this manner, ptshp dissolves

· Dissolution agreem may b concluded expressly (writing or orally) or tacitly (when pts act as if ptshp dissolved)

· Most cases, manner in which dissolved is determined by pts in ptshp agreem.  But pts can deviate from procedure by mutual agreem.

Effluxion of term

· Ptshp can b established for specific term (12months).  When expires, ptshp dissolves automatically

· During existence, pts can waive, extend, and shorten initial term by agreem.  Same rights and obligations remain in tact unless pts conclude to contrary in an agreem
Completion of Partnership business

· Ptshp can b establishes ito specific project.

· When project completed and final distribution of profit and loss has taken place, ptshp dissolves automatically

· Ptshp also dissolves if purpose for which ptshp was formed has fallen away. 

Change in Membership

· Ptshp is association of specific persons who established pts rlshp by mutual agreem.  Ea pt enters ptshp on condition and assurance that ea of other parties to agreem will be a pt and that collectively they are only pts in ptshp.  Ea pts stands in an individual contractual rltshp to ea of other pts.

· Should any of pts retire or any other change in membership take place, whole network of ptshp rltshp between pts is terminated and ptshp dissolves altogether

· Change in membership can occur coz of death or retirement of pt or admission of a new pt

Death of a partner

· Ptshp dissolves immediately upon death of a pt.  ptshp rltshp of remaining pts also terminated and no duty on them to continue ptshp.  Pts can agree in ptshp agreem that if one dies, the ptshp will continue.  But it will form a new ptshp.  Pt cant legally appoint a heir as successor in that new ptshp

· Pts can agree that ptshp buss will continue for specific period for benefit of the estate of the deceased.  Ptshp dissolves, but ptshp buss temporarily carries on.  Liquidation of estate is simply postponed.
Retirement

· Ptshp will continue until 1 pt indicates he wishes to retire.
· Notice of retirement dissolves the ptshp.  Can be given at any time as long as pt is acting in good faith and time is not inopportune or unreasonable.  If ptshp agreem makes provision for specific period of time, then pt must comply with that.  Any failure to comply, will still dissolve the ptshp, but may constitute breach of fiduciary duty

· Pt can’t retire form ptshp to evade duties as pt or procure ptshp benefits or ptshp buss for himself. Will b breach of fiduciary duty to his pts
· Dissolution on retirement will b followed by termination of buss and liquidation of ptshp estate, but remaining pts often take over buss and continue in a new ptshp formed by remaining pts

Admittance of a new partner

· Constitutes a change in membership of ptshp and automatically dissolves old ptshp

· Agreement to admit a new pt is jurisprudentially an agreem between pts and prospective t to jointly form a new ptshp
Inevitable dissolution

· Rule that change in membership inevitably dissolves ptshp.

Order of Court

· Pt can apply for court order to dissolve ptshp
· Court will grant order if sufficient grounds to dissolve just and equitable

· Court order will be granted under following circumstances:
- breach of fiduciary rlshp
- changes in personal circumstances

War

· If war declared and pt is alien subject domiciled or resident in enemy territory, ptshp dissolves automatically

· If he isn’t domiciled or resident in enemy territory, other pts can apply for court order for dissolution

Sequestration

· Dissolves when ptshp estate or estate of any of the pts is sequestrated

· Seq of ptshp estate leads to seq of personal estates of ea of the pts, with exclusion of estates of extraordinary pts

· Can avoid seq by furnishing undertaking that he will pay ptshp debts and by giving security for such payment

FORMALITIES FOR DISSOLUTION

· No statutory formalities linked to dissolution of ptshp

· Wide publicity should b given to prevent 3rd parties from getting impression that ptshp still in existence

· If new ptshp formed, must comply with section 34 of Insolvency Act 24 of 1936.  requires that if assets transferred to new ptshp, that notice thereof must b given in Gov Gazette and in 2 Afr and 2 Eng newspapers within 30 -60 days before transfer.

GENERAL CONSEQUENCES OF DISSOLUTION

· Affects rlshp between pts and rltshp between pts and 3rd parties

Relationship between partners

· Dissolution doesn’t terminate rlshp between pts, but does alter it drastically

· Rlsthp only comes to end when liquidation of ptshp estate has been completed and final settlement has taken place between pts
· While estate is being liquidated, pts still owe fiduciary duties to one another
· But changes like termination of ptshp agreem and mutual mandate does occur

· Termination of ptshp agreement – agreem is terminated and its terms lapse.  If agreem contain terms for after dissolution, they will remain enforceable

· Termination of mutual mandate – pt no longer has power to conclude binding agreem on behalf of his former pts, unless aimed at completing unfinished buss or ito liquidation of ptshp estate

Relationship between partners and third parties

· When ptshp dissolves, rights and obligations of ptshp remain valid and binding

· Debtors of ptshp must still perform to ptshp ito their obligations

· Pthsp must perform in its obligations to creditors, but now pts are jointly and severally liable for obligations of ptshp

LIQUIDATION OF PARTNERSHIP ESTATE
· Entails realization of assets, payments of debts and distribution of remainder among the partners

· Generally, all assets of ptshp are converted into cash by means of a sale, but not necessarily.  Might already b enough cash to pay debts and pts may accept for instance property in lieu of cash.

Procedure

· May b determined by ptshp agreem or pts may agree to particular procedure on dissolution

Liquidator

· Pts can conduct liquidation themselves or appoint a liquidator to administer the process.

· Can b one of the pts or a 3rd party

· Pts can appoint 2/more people to act as liquidators

· If pts can agree on appointment of liquidator, then court can b approached to appoint one.
