STUDY UNIT 3
EXTERNAL RELATIONS

CONTRACTUAL LIABILITY

Representation

· Ptshp can never conclude a contr on its own, its not physically or legally able to negotiate an agreem and to conclude it with a 3rd party.

· Thus ptshp is always represented by another party(partner or 3rd party) when contr concluded

· Representative must have necessary power to act on behalf of ptshp

Power of representation

· Ptshp will be bound by contr which concluded on behalf of ptshp if:

· Respresent. Had necessary authority

· Partner entered into transaction on the strength of his mutual mandate

· Through the ops of doctrine of estoppel ;or

· Coz ptshp ratified the transaction

Authority

· Authority is essentially the power to perform binding legal acts on behalf of another.

· Can be given explicitly(orally/writing) or tacitly(by conduct)

· Pthsp can confer such authority on pts and non-pts such as employees

Principle of mutual mandate

· Ea pt has power to bind ptshp in transactions which fall within scope of ptshp buss
· Power of pt is one of naturalia of ptshp, but can limit it via contr

· Power restricted by scope of ptshp buss

· Whether act/transaction falls within scope of buss, is one of factual question.  Depends on nature and purpose of ptshp and rules of general commercial usage

· But pts are able to give pt explicit authority to conclude contr outside ordinary scope of buss.

· Thus, if 3rd party want to hold pthsp liable for contr, does not need to prove pt had power to do it, just needs to prove it was within scope of the buss.  Even if pt was not authorised, pthsp will be binded by contr, unless 3rd party was aware that pt didn’t have power to conclude it.

Doctrine of estoppel

· Affords remedy to person who was injured through deceit.

· Deceived person can prevent deceiver from relying on true state of affairs to the prejudice of the deceived party. (his deception is deemed to be the true state of affairs)
· To succeed with defence of estoppel, deceived must prove was an unlawful and culpable representation by deceiver on which deceived relied to his detriment

· Our courts usually use doctrine of estoppel if pt acts within scope of buss, but without necessary authority

Ratification

· If pt concluded contr without necessary authority and agreem is acceptable to his co-pts, then ptshp can ratify agreem.
· Ratification confers legal validity on the act of the pt with retroactive effect.

· Contr therefore acquires legal force as if the pt had power when agreem was concluded.

In the name or on behalf of the partnership

· Pt must not just have power to conclude contr, but must conclude the contr in name or on behalf of ptshp
· Ptshp wont b part to contr if person with necessary power and 3rd party did not intend the pthsp to be party to contr.  

· Pt can conclude contr in own personal capacity for his own benefit with 3rd party, but then breaks his fiduciary duty and will b liable to compensate ptshp for any damages.  Ptshp never acquire rights or obligations to that contr

· Intention of parties to agreem usually determine whether ptshp is a party.

· General rule that intention of parties is conclusive, doesn’t necessarily apply when authorised representative concludes agrrm on behalf of ptshp while not disclosing to 3rd party that he is acting on behalf of ptshp   Then ptshp not liable, as 3rd party under impression that agreem is with only the representative.

· Is a doctrine though that stipulates if only representative and 3rd party conclude contr, but representative states that on behalf of ptshp, then ptshp becomes party to the contr.  This doactrine only valid where represent. Acted on behalf of 1 undisclosed principal.

· Suggested that no obligations in applying this doctrine in law of pthsp, but been unanswered whether it applies in respect to ptshp.
DELICTUAL LIABILITY

· Pts can incur vicarious liability for delicts committed by co-pt whilst acting within scope of authority or within scope of ptshp buss

· Form of liability which one person can incur for acts of another by virtue of special legal relationship which exists between them.

· An injured party who can prove that pt acted as agent of ptshp when he committed the delict, will b able to hold ptshp liable for damages

· Capacity in which pt performed act and extent of independence with which he acted will determine whether his co-pts incur delictual liability

CRIMINAL LIABILITY

· As pthsp is not legal entity, it cant commit a crime or b prosecuted/punished for it.

· Any pt who commits a crime, will b personally held responsible for it.  But under certain circumstances, his pts will also incur liability

· Other pts will b liable if they colluded with quilty pt in commission of the crime of if it’s a type of crime for which they incur vicarious liability

LITIGATION
· Ptshp can sue and b sued in the name of the firm.  Plaintiff who sues ptshp does not have to allege the names of the pts in the summons

· If plaintiff sues pthsp he can serve a notice on ptshp requesting full names of places of residence of each person who was a pt.  ptshp obliges to give the info.  If plaintiff obtains judgement against ptshp, whilst disclosure of names of pts wasn’t obtained in this way, he may levy execution only on assets of ptshp and not on separate estates of pts as well
· Execution of judgement is first against assets of ptshp, then can attach assets of pts.

LIABILITY OF PARTNERS
· Pts are co-creditors and co-debtors in respect of rights and obligations of ptshp.

· Pt thus cant institute an action for recovery of a debt owed to ptshp on his own, all pts must bring the action.

· After dissolution of ptshp, the legal position changes.  Pts then become joint and several co-debtors in respect of any unpaid debts of the ptshp.  Creditor may then claim amount from any of pts individually.  If pt pays more than his proportional share fo the debt, he may recover it from his former pts.  But pts remain co-creditors and any action against a debtor must be instituted jointly.

· Pts and 3rd party can alter the above by form of agreement.
