STUDY UNIT 2
INTERNAL RELATIONS

RIGHTS AND DUTIES OF PARTNERS

· Some rights and duties are interwomen with essence and essentialia of ptshp agreem.

· Other rights and duties are natural consequences of ptshp

· But also rights and duties due to agreem coz pts agreed to these

· Rights of pts cant b claimed or enforced by ptshp coz ptshp neither legal entity nor party to legal relationship between pts

· Rights can simply b claimed by one pt from another

· Rights and duties cant b separated coz they interwoven, they are directly linked.

Good faith

· Close mutual and reciprocal fiduciary rltshp between pts arises from ptshp agreem.  Described as rlshp of utmost good faith.
· Fiduciary rltshp arise at onset when parties negotiating ptshp agreem.  Rltshp continues after dissolution of ptshp and until final liquidation of ptshp takes place.  This relationship of great importance for continued existence of ptshp.  If rlshp irretrievably destroyed, court may dissolve ptshp on application by any of pts

· 3 broad categories of duties may b distinguished:
- pt must comply with his duties ito ptshp agrrem.
- pt must further the interest of the ptshp unselfishly
- pt must disclose to his pts all info pertaining to ptshp

Duties in terms of ptshp agreement

· Pt must comply with duties as set out in ptshp agreem., if he dont its breach of contr and breach of fiduciary duties.
· Duties which pt can incur:  delivery of his contribution, rendering of services as promised, refraining from participation in mng of ptshp, regular payment of his share in losses, compliance with agreed procedure if he wants to retire form the ptshp

Promotion of interests of partnership

· Pt must promote interest of ptshp unselfishly, thus avoid clash between personal interest and that of ptshp

· His duty comprises:
- Buss opportunities falling within scope of ptshp buss and which a pt is obliged to secure for ptshp, must b acquired for ptshp and cant b exploited by pt in personal capacity.  If he does do this, have to disclose to other pts and share the proceeds with them.
- Pt may not, without permission, carry on any buss in competition with the ptshp.  Nor use info/clients for his own account.

Disclosure

· Pt must disclose to pts all info affecting ptshp.
· Info regarding buss opportunity within scope of buss and any info which can influence decision of pts must b disclosed.

Contribution


· Pts entitled to claim the contribution of pt to ptshp as promised.

· If pt fails to deliver asset as promised, he is also liable for any fruits asset would have born from date of duty delivery.

· Pt cant b forced to contribute more than what he agreed to in ptshp agreem.

Sharing of profits and losses

· Ea pt right to share in profits

· Pt obliged to share in net loss of ptshp, and other pts will expect him to take his share of net loss

Compensation

· Generally pt not entitled to compensation for his duties or his contributions
· But when pts agree to pay compensation or the contribution of pt exceeds the limits of his duties, he will b entitled to reasonable compensation for that contribution.

· Pt is entitled to proportional refund for expenses he personally incurred and indemnification for damages he personally sustained whilst performing his ptshp duties.  

Use of partnership assets

· Ea pt entitled to use ptshp assets as co-owner.  But limited to further aims of ptshp.  Pt may use it for personal if other pts have agreed or if limited use will not conflict with interests of ptshp.

· Pt’s general right of use of ptshp assets does not include right to sell or mortgage such assets, unless they form part of the trading stock of ptshp.  Majority of pts must agree before asst sold off

Division of partnership assets

· Pt holds undivided share in ptshp assets until ptshp dissolves
· When dissolved, pt has right to his share of surplus

Management of the Partnership

· Pt has right to participate in mng of ptshp and perform any mng functions on behalf of ptshp.  Pts have equal mng powers irrespective of size of shares

· Pts can restrict mng powers amongst themselves.  Can entrust all mng powers to one pt.

· General mng rights and duties:  power of representation, access to mng info, rendering of accounts

Representation

· In absence of agreem. Ea pt can present  ptshp in buss activities.  Called a mutual mandate

Access to management information

· Pt can access accounting records

· This access nb so he can make mng decisions

· He can appoint a CA to analyze and explain records to him, unless will lead to breach of confidentiality.

· Pt can insist that records can b kept at ptshp principal place of buss

Rendering of accounts

· General duty on all pts to keep proper accounts of all ptshp transactions
· In practice, duty to keep accounts of ptshp buss is often entrusted to one pt or to an appointed employee, but responsibility still rests on pt that it is correct.

· Co-pts have duty to make available to that pt the info he needs reflected in the books

· If pt mng any particular buss of pthsp, then its his duty to render account to other pts in respect to that, via rendering formal and comprehensive accounts periodically.

· Pts must account for all assets acquire and expenses incurred whilst acting within the scope of the ptshp buss.  Pts are not allowed to b excused from this duty, otherwise give room for fraud

· Comprehensive accounts don’t have to be rendered on request but at fixed intervals.  If no agreem. As to when it must be rendered, then do it annually or for what is the norm within that type of buss.  Acc must be rendered on dissolution of ptshp.
Reasonable Care

· Ea pt bound to exercise reasonable care and expertise in mng of buss of ptshp

· To determine reasonableness of specific act of pt, regards is given to degree of car he shows in mng of own affairs.  Fundamental philosophy is that pt chose ea other and thus only have ea other to blame if they chose incompetent pt without restricting his mng powers.
· But if pt undertakes to contribute particular skill to ptshp, he will b liable for loss caused by failure to display skill.

· If ptshp incurs loss coz t failed to display reasonable care, the ptshp is entitled to recover damages form pt concern.

THE ENFORCEMENT OF RIGHTS

· Two specific actions with which pt can enforce his rights and duties as pt against another pt namely:
· Actio pro socio(general ptshp action).  Multi-purpose action with which pt can enforce their mutual rights.  Can b used to enforce specific compliance with ptshp agreem, request interdict against a pt, request declaratory order regarding ptshp, obtain return of ptshp asset, claim dissolution of ptshp, enforce pt respective rights after dissolution of ptshp and procure liquidation of ptshp estate.  This one is mostly used by pts.

· Actio communi dividundo ( co-owners effect physical division of tangible things which they hold in joint ownership).  Ex after dissolution of ptshp, pt can bring this action to obtain physical division of jointly owned ptshp assets.  Effect of this has been extended to intangible things such as copyrights, patents and goodwill by means of action communni dividundo

Procedure

Parties

· The action pro socio is personal action with which an aggrieved pt enforces his rights against his co-pt.  The action is not instituted by or against the ptshp, but by the aggrieved pt against the other pt.
· Pt owes his duties to other pts and not to ptshp.  If pts are aggrieved ones, they must institute claim in their own names.  If do it on behalf of ptshp, then pt concerned will b both plaintiff and defendant.  Any damages will b payable to ptshp and must b paid into ptshp fund.

· Usually all pts must appear before court, unless particular pt has no interest in the matter.

Settlement of Accounts

· Pt cant institute a claim against his co-pt for payment of any amounts for ptshp buss until accounts have been drawn up, settlement has taken place and balance remains due to him.

· Settling of acc is nb to determine the size and value of pt share in ptshp.  When settlement of acc takes place, can b ascertained whether the ptshp made a net profit/loss.  Only then determine what pt can claim, or what he has to pay for the net loss.

· If ex. pt wants to claim his right to participation in mng of ptshp, then settlement of acc is not necessary.  Pts can also waive their rights to settlement in a given case and agree that a certain amount is payable to a partner irrespective of the state of ptshp buss
· Pt is not entitled to claim rendering and settlement of a ptshp’s accounts at all times.  Court has inherent power to order a settlement of accounts when it is just and equitable to enforce settlement.
· Sometimes if claim is instituted, the correctness of accounts will also b disputed by pts.  In such cases the plaintiff may proceed with his claim on basis of his version of the accounts.  If correctness of acc b disputed by defendant, the plaintiff carries burden of proof of correctness of his version.

Specific performance

· If pt claims spec. perform. Of ptshp agrrm, thus want to force pt to actually comply with obligations ito agreem, then normal rules governing specific perform. Ally.

· Plaintiff will get court order for spec perform. Unless court judges such an order inequitable or contrary to legal/public policy.  Plaintiff who cant enforce spec perform. Can still claim damages and breach of contr.

· There are special considerations.  Court wont give order that will have negative effect on ptshp or force unwilling pt to b a pt.  

Prescription

· Period of prescription in respect of a claim between pts arising out of the pths will not be complete after one yr form date of dissolution of ptshp.  Claim that would otherwise have become prescribed may therefore still be enforced within that period.

Arbitration

· Litigation Is expensive and many ptshp try to limit it
· Arbitration clauses often found in modern ptshp agreem.

· Working of clauses differ, but generally limit a pt right to approach the court for relief  in connection with ptshp.

· If dispute arises amount pts, provision is made for procedure ito which the dispute is referred to arbitration.

· All arguments in dispute are then submitted to an independent arbitrator and his ruling is final.

