STUDY UNIT 11
ORGANS OF THE COMPANY:  DIRECTORS

QUALIFICATION AND APPOINTMENT TO THE OFFICE OF DIRECTOR

Terminology

· Every comp must have a dr or drs – at least 2 for public and 1 for private

· From incorp to time board of dr is appointed, the subscribers of memorandum of association are deemed for all purposes to b dr of comp

Legal position of Director and Board of Directors
Contractual Relationship with company

· Mere fact of holding office as dr creates no contractual relshp between comp and dr, nor do articles bring such rlthsp into being

· Dr can come into contractual rltshp with comp in various ways

· Apart form contracting with it in usual buss sense, dr can can iro special mandate, act as mandatory of comp in same ways as any outsider, ex. as its commission agent

· He can b employed as employee of comp in ordinary service rlshp ito separate service contr with comp and may settle his terms of office with comp

· When dr accepts appointment to that office, he becomes functionary within the comp

· Superimposition of further legal rltshp in form of service or other conr doesn’t affect nature of office as such

· Dismissal of dr as employee doesn’t in itself cause the termination of his office

Relationship not stereotyped

· Interaction of all these considerations means that legal position in which particular dr finds himself cant b determined beforehand by ref to single fixed legal rlthsp
· His position will b determined within the framework of the principles set out here and by ref to facts of ea case

Appointment of Directors

Appointment and Acceptance

· Person’s appointment as dr is complete on his appointment to the office by thos having the authority to do so and his acceptance or consent to such appointment

Irregular Appointment and its Effect

· An irregular appointment as dr can b set aside
· Provides that an act of a dr is valid notwithstanding any defect in connection with his appointm or qualification that may afterwards b discovered

· Result is that it may b assumed that person who appears to b properly appointed dr may validly act in that capacity

· Provision only comes into operation if:
- some form of appointm has been made
- there has not been a fraudulent assumption of power
- it concerns as act which was performed before the discovery of the irregularity

· Even acts of dr who was disqualified at time when he acted on behalf of comp will apparently b deemed to b valid

Resignation 

· Dr terminates his office by simply tendering his resignation
· Comp concurrence or acceptance isn’t req to terminate appointm

· May b circumstances where dr of comp cant simply resign just like that, ex where resignation of all the dr is in breach of their duty to act in good faith and in best interests of comp

Qualifications for the Office of Director

Share Qualification

· Comp is not obliged to get share qualifications for its dr

· Ea comp determines if dr must have specified minimum interest in com as shareh and such req must b stated in articles

· If qualification is req, every dr must comply with it within 2 months of appointm

· I he doesn’t, then he vacates his office and cant b reappointed until obtains the qualification

· Qualification shares may not simply b given to dr, whether it b for services or as remuneration for accepting the appointment, it this should happen then dr is legally liable for market price of shares
Section 218:  Statutory Disqualification
· Apart from any other disqualification for the appointm or retention of office of dr stated in comp articles, the act itself lays down a number of disqualifications for dr
· Significant result of this provision is that once person is disqualified from being appointed or acting as dr, he cant have any part of mng of any ocmp, not even the court is in position to authorize a person to participate in mng of comp while he is disqualified from being a dr

· Any person who purports to act as d row who even directly or indirectly takes part in or is concerned in mng of any comp while he is disqualified form being a dr commits and offence

· Such person shall b liable for debts incurred by comp for period during which such person knew or could reasonably b expected to know of the disqualification


Following are disqualified form being appointed or acting as director:

· Body corporate
· Minor or any other person under legal disability, but a married woman is no longer disqualified

· Any person who is disqualified as dr by an order of court

· Unless authorised by the court:
- an unrehabilitated insolvent
- any person removed form an office of trust on account of misconduct
- any person convicted and sentenced either to imprisonment without the option of a fine or to a fine exceeding 
   R100 for theft, fraud, forgery, or uttering a forged doc, perjury, corruption, offense involving dishonesty
- person removed from office dut to theft, fraud, forgery, forged docs, corruption or act involving dishonesty

General

· Person disqualified from being dr cant even indirectly take part in mng of comp

· Its not in power of courts to grant an order to that effect

Section 219:  Disqualification by order of court

· Gives court effective power to restrain persons who have shown themselves to b dishonest in formation and running of comp, from continuing to do so
· Via giving court power to direct that for specified period such person may not without leave of the court, b a dr or take part in mng of any comp

· Court must notify Registrar of Companies of the order

· Registrar tells comp and comp tells shareholders

THE MEETINGS OF THE BOARD, REGISTERS AND THE REMOVAL OF DIRECTORS

Removal of Director
Removal by ordinary resolution

· Comp enabled to remove dr form office by ordinary resolution of gm before the expiration of his period of office
· Power given to comp notwithstanding anything in its memorandum

· Thus dr cant rely on any provision to prevent his removal

Special Notice and Representations

· Before dr can b removed by simple majority, the proposer must serve special notice 28 days
· Notice of copy must b send to dr, who is entitled to make personal representation at meeting

· Dr can also submit written representation which comp must send to members or permit to read out at the meeting

Compensation or damages

· Power to remove a dr shall not deprive him of any claim which he may have to compensation or damages iro his untimely removal

· Basically means if only hold office due to articles, then probably no claim against damages.  But if stand in separate service contract with comp can probably get damages based on breach of contract

Removal in terms of the articles

· Removal ito statutory power shall not b construed as derogating from any power to remove dr which may exist apart form section 220

· Comp may exhaustively provide for removal of dr in articles

· Consequently ti will b unnecessary to comply with statutorily prescribed procedure of section 220

Registers concerning Directors and Officers

Register of directors and officers
· Every comp obliged to keep register of directors and officers

· Normally kept at registered office where its open to public inspection

· Failure to comply with these constitutes an offence

Following info of ea dr and officer must b entered in register:

· Full names, id number

· Nationality if not RSA, occupation, residential buss and postal addresses

· Name and registration number of every other comp of which he is a director

· Any changes in these particulars and date and nature of the change

Meetings of the Board of Directors

Formal meetings

· Unless articles provide diff, board of dr can only act at meeting properly convened with notice to memb and at which a quorum is present
· Procedure at meetings of directors is regulated by articles and supplemented by provisions laid down by board of directors in accordance with powers conferred on them by the articles
Written Resolutions

· Most common way articles deviate form general rule is by provision that written resolution signed by all directors is as valid as a resolution passed at a meeting of directors or that board of dr may delegate any of its powers to a committee consisting of one or more of its members
· Round robin resolution doesn’t need to b contained in one document

· Ea of directors may sign a copy of the resolution

· Copies all taken together will then me resolution in writing signed by all the directors

· Resolution must b minuted in the minute book of meetings and noted at next succeeding meeting of directors

Unanimous Assent

· The position is further that a decision arrived at unanimously by all dr in the full knowledge of what is involved, cant b impugned by any of them
· Considerations are analogous to those applying to ordinary members reaching unanimity without any formal meeting being held in accordance with the principle of unanimous assets

Notice

· Reasonable notice must b given of meetings of board of directors, if not done then meeting invalid and resolutions passed there can b set aside
· Doesn’t mean that valid meeting cant b held if notice hadn’t been given to one or more directors who were inaccessible, for ex via being indisposed or absent overseas

· Rule is the more contentious the buss of meeting, the greater the degree of inaccessibility must b before notice to dr may b dispenses with

· Notice not necessary if dr meet on pre arranged fixed time and place

Quorum

· Req for quorum at meetings of board of dr are laid down in articles
· Board of dr itself will fix the quorum and if doesn’t do so the quorum will b 3, unless there are only 3 or less drs, in which case quorum is 2

· Pvt comp may function with 1 dr and will thus b 1

· Dr who has interest in matter may not vote on it and he may not b counted towards the quorum, unless the articles specifically provide to the contrary

Minutes

· Dr must cause minutes of proceedings at their meetings to b entered in a minute book kept for that purpose at registered office

· Failure to do this is an offence

· Minute of meeting purporting to b signed by chairman of that meeting shall b evidence of the proceedings, but may b disproved by evidence to the contrary

· If minutes kept, then meeting deemed to have been duly convened and held, the proceedings to have taken place and all appointm of dr, mng, officers or auditors deemed to b validl

DIRECTORS RIGHTS AND DUTIES: FIDUCIARY DUTIES
DIRECTORS RIGHTS AND DUTIES
Management

· No obligation on comp to assign particular task to board of dr, board exists conceptually to undertake the mng of the comp or at least assume responsibility for it
· Variety of mng arrangements nevertheless  occur in practice

· Actual mng may b handled by on or more dr or even by all dr, or can b entrusted to mngs outside board under supervision of board

· When only some of dr manage comp, full board fulfils more supervisory role

· Board power to apply mng buss of comp must b interpreted widely to include power to apply for winding up of comp if articles don’t contain any contrary provision

Various Sources

· Rights and duties of dr are primarily determined by their contracts with comp, comp constitution and common law
· Rights and duties created by contr must b determined by ref to particular contr that may exist between dr and comp

· Common law duties divided into fiduciary duties and duties of care and skill

FIDUCIARY DUTIES TOWARDS COMPANY

Statutory and common law duties

· At common law, dr is subject to fiduciary duties req him to exercise his powers bona fide and for benefit of comp and to duty to disply reasonable care and skill in carrying out his office

The Fiduciary Relationship

· Person comes in fiduciary rlshp when he controls the Assets of another or holds power to act on behalf of another
· Dr stands in fiduciary rlshp to comp with result that he has duty to act in good faith towards comp, to exercise powers as dr for benefit of comp and avoid a conflict between his own interests and those of comp

· Dr cant b relieved of his duty:
- in articles of association
- in a contract, or
- in any other way

· Any act amounting to evasion of his duty is seen in same light as breach of duty itself

Same duties for executive and non-executive directors

· The Appellate Division has suggested that no distinction should be drawn between fiduciary duties of exec and non-exec dr

Protection against exploitation

· Its in the existence of this duty that comp and memb find their best protection against dir exploiting their office
· If as result of dr breach of fiduciary duty, the comp suffers a loss or dr derives a benefit, the comp may set the transaction aside and recover the loss or benefit from the dr

Basis of liability for breach of fiduciary duty

· Basis on which dr is held liable by his comp for breach of fiduciary duty is general principle that person standine in fiduciary rltshp to another commits a breach of trust if he acts for his own benefit or to prejudice of that other; the cause of action is neither delictual nor contractual but one of breach of trust
· Basis of claim against dr could b of considerable importance coz of claim against a dr based on damages becomes prescribed 3 years after the damage was caused
· In contrast, the effect is that claim against a dr to account for profits, based on breach of dr fiduciary duties, will only become prescribed one year after the dr ceased to b a dr


Typical Breaches of Director’s fiduciary duties

· Great variety of acts may amount to breach of dr fiduciary duties.  Dr:
- must prevent a conflict of interest
- may not exceed the limitations of power
- must maintain an unfettered discretion
- should exercise their powers for the purpose for which they were conferred

1. Conflict of Interest

· A person in fiduciary position has legal duty to prevent conflict arising between his own interests and those of party whom he serves

· Dr may obtain no other advantage from his office than that to which he is entitled by way of dr’s remuneration

· Ex. in Robinson v Randfontein Estate Gold Mining Co
Robinson(chairman) bought a farm in his own name after his comp which was anxious to get farm, could not reach finality with the sellers
He bought farm for 60k euros and sold it to firm for 275k euros.
it was held his personal interests conflicted with comp and he had to repay the profit he made of 215k euros

· The strict limitation on deriving benefit from office of dr serves to diminish possible conflicts between dr and his comp.  such additional profits are sometimes called secret profits, the rule still applies even if advantage was obtained openly, in good faith and not in way at expense of comp

· Decisive factor is if advantage arose from dr occupation of his offce, if comp has been deprived of any advantage is immaterial

· Dr may not for personal gain make use of info he got in capacity of dr.
In Magnus diamond Mining syndicate v Mocdonald & Howthorne (1909 ORC 65) the dr got info about diamoniferous land and bought it in competition with their comp. they were ordered to give land to comp and account for the profits
· Consequence of breach of fiduciary duties, in context of sensible possibility of conflict of interest, is neatly summarised in Phillips v Fieldstone Africa.  Shows how strictly fiduciary duties are applied and fact that circumstances under which dr will have defences available to justify breach are very limited.  Only free and full consent of comp, after full disclosure, will suffice as defence for breach of their fiduciary duties towards comp

· As general rule, dr can serve as dr of more than one comp even if competitors of one another, but cant disclose info to each other

· MD actively employed isn’t free to hold a mng or even ordinary directorship in a competing comp as active engagement in MD will of necessity involve him in untenable situation of having to advance conflicting interests


2. Exceeding limitations of powers
  Ultra Vires
· Dr has fiduciary duty to observe limitations of powers of comp as well as limits of his own authority ot act on behalf of comp
· Should dr enter  into transaction on behalf of comp which falls beyond his capacity of comp, neither comp nor other party can claim that transaction is void

· But within the comp, dr may incur liability to comp

· Ex. if dr made payments as result of transactions beyond his capacity of comp he may b called upon to compensate the comp

Estoppel or Turquand

· Normally agent can only bind his principal contractually to 3rd party if he acted within scope of authority conferred upon him by his principal

· In case of comp, dr can bind comp even when not authorized to perform a particular act, provided it’s a situation covered by estoppel

Unauthorized acts

· Comp can also recover any loss suffered as result of unauthorized acts by dr on behalf of the comp


3. Failure to maintain and  exercise an unfettered discretion

Contractual limitation of discretion

· Dr must consider affairs of comp in an objective manner

· He must thus not contract as dr to act in a certain manner

· An undertaking to vote in a certain way cant b enforced against a dr

· In Coronation syndicate Ltd v Lilienfeld and the New Fortuna Co Ltd the directors contracted with a non-member to call a gm and to launch a proposal for increasing the capital
           Exception to general rule

· Basis of rule is ability to act in best interests of comp must not b fettered, if follows that if interests of comp req that a particular contr can b entered into and one of implications is that dr must undertake to vote in certain way, such a contract would nevertheless be valid

          The interests of others

· Practice of appointing dr as nominee representing certain sharh or other interests within comp is legally recognized but such a nominee is nonetheless obliged to exercise his discretion without being fettered
· On other hand the appointment as dr by an outside party as a puppet or mere tool who has no idea what he is doing is illegal and punishable as fraud

· Has been held that dr who resigned and secured the appointment of puppet in his place was still bound by fiduciary and other duties of a dr

4. Failure to exercise his powers for purpose for which they were conferred

Specific meaning

· In case law the formulation of dr duty to exercise his powers for their true purpose has acquired a specialized meaning, especially in cases where board of dr used its power to issue unissued shares in order to ensure its continued control over the comp instead of using it for its true purpose, namely to acquire additional capital for the comp

· Punt v Symons, shares were issued to secure sufficient votes for the directors to enable them to effect an amendment of the articles whereby certain sharh would lose their right to appoint and remove directors

             Defeating of pre-existing majority

· As board of directors must use its powers for their true purpose and not for instance, for frustrating the wishes of the majority, it follows the they wont b allowed to use their powers to allot shares in comp with object of defeating the pre-existing majority

DUTY TO ACT WITH CARE AND SKILL

· dr must exercise his powers and carry out his office bona fide and for benefit of comp

· this requires degree of care and skill

· but standards according to which degree of care and skill is to b measured are by no menas clear

· apply the skills that they have

Can b paraphrased in 3 broad propositions

· extend of dr car and skill depends to a considerable degree on nature of comp buss and on any particular obligations assumed by or assigned to him.  Diff between full time or exec dr who deals with day to day running and those that have no special obligation

· dr not req to have special buss acumen or expertise, or singular ability or intelligence or even experience in buss of comp.  but must have care which can b reasonably expected of person with his knowledge and experience.  Dr is not liable for mere errors of judgement
· iro all duties that may properly b left to some official, a dr is, in absence of specific grounds for suspicion, justified in trusting that official to perform such duties honestly.  He is entitled to accept and rely on the judgement, info and advice of mng, unless there are proper reasons for questioning such

Basis of liability for breach of duty

· dr who doesn’t observe his duties of care and skill towards comp is liable to it in delict for damages, in addition there had been a contract between the dr and his company he cold b guilty of breach of contract as well
CONDUCT TOWARDS MEMBERS AND THE PROHIBITION ON INSIDER TRADING
Conduct towards Members
No fiduciary towards individual members

· members as group will derive their benefit from the well-being of the comp, in this sense a fiduciary duty rests on dr to promote the interests of members

· but no fiduciary rlthsp between dr and individual member of comp

No right to deal in shares

· care must b taken when dr buys and sells shares and why he is doing it based on insider info
Prohibition on insider Trading

· Currently forms part of Security Services Act 135 of 3004.  one of several forms of market abuses prohibited in 
· other abuses are false, misleading or deceptive statements, promises and forecasts regarding listed securities or iro past or future performance of public company

· insider – person who has inside info through being a dr, employee or shareholder of an issuer of listed securities, or having access to such info by virtue of employment, office or profession

· however, person is also considered insider if person deals in listed securities, knowing that the direct or indirect source of info was an insider as explained above

· serious consequences for inside trader.  First is offence to do it and secondly civil liability may result from it
· following will commit insider trading:
- insider who directly or through agent deals with inside info in listed securities
- insider who deals, on behalf of another person, in listed securities
- insider who shares his inside info with another person
- insider, who aware of fact that he has inside info, entices another person to deal in listed securities or persuades another person not to deal in listed securities

· Insider has available several pertinent defences.  These defences will provide protection if they can b proved on mere balance of probability.  Found guilty on insider trading – penalty is up to max of R50 million or imprisonment up to 10 years, or both.
· Provisions regarding civil liability for insider trading is contained in Security Services Act.  Person can either prevent losses or make big profits if in possession of inside info that can either negatively or positively influence share price

· If found quilty, court can other to pay to the Financial Services Board:
- equivalent of profits made or loss avoided
- penalty for compensation and punitive purposes, in sum determined in discretion of court but not exceeding 3 times the amount made as a [profit or the loss avoided
- interest
- costs of suit on such scale as may b determined by the court

· The amounts so determined or amounts paid by those who contravened the provisions coz of an agreement or settlement, must b deposited by FSB directly inot specially designated account.  These funds can then be applied in following manner:
- FSB can recover costs for instituting action against the insiders 
- balance must b distributed by claims officer to claimants
- amount not paid out ito previous 2 points accrues to FSB
Contract between Director and Company

Statutory provisions for disclosure
· Ensure that dr with direct or indirect material interest in more important contracts of his comp discloses full particulars of his interest.  The contracts concerned are those which:
- are of importance in relation to the comp business; and
- are entered into:
    * in pursuance of a resolution of board of directors
    * by 1/more dir or officers authorized by board to enter into a particular contr or type of contr

Time for disclosure

· When dr/officer been authorized specifically to enter into contracts of behalf of comp has a personal interest in contr to b concluded by him, prior approval by way of dr resolution is req

· If officer becomes interested only after contr has been entered into, he must inform the dr of his interest directly or through the secretary

Manner of disclosure

· An audible utterance of disclosure is not the only way in which disclosure could b made. Tacit assent to and acceptance of assertions as to the dr interest in a contract may also b construed as proper disclosure
Recording of disclosure

· All declarations of interest must b recorded in minutes of relevant meeting of board of directors and, unless copies of minutes are circulated to dr, must b read out at next meting

· Register of declarations must b kept and auditor must b satisfied that declaration of interest has been recorded and that register has been kept

