STUDY UNIT 10
ORGANS OF THE COMPANY:  THE MEETING OF MEMBERS
GENERAL MEETINGS

Kinds of Meetings of Members

· Meetings which are convened for attendance by the general body of shareholders, and

· Separate meetings which are convened for attendance by only those members who are holders of shares of a specific class

Class Meetings

· Separate meetings of the holders of special classes of shares are held to decide matters which concern only the holders of those classes of shares

· Only holders of the class of shares concerned may attend the meeting, unless the holders approve the presence of outsiders

General Meetings

· The term “general meeting” is used in act in relation to all meetings of general body of sharh
· Only when ref is made to statutory prescribed meeting to b held once a year is a distinctive description used, namely annual general meeting

· The distinguishing features of annual general meeting merit separate discussion

· General matters pertaining to general meetings in general will b dealt with thereafter

ANNUAL GENERAL MEETING

Specific Provisions

· General meeting held subject to number of specific provisions as stated in Act and comp articles

When to be held

· Every comp has to have annual meetings at following times:
- first one within 18 months of comp incorporation
- rest to b held no later than 9 months after end of ea ensuing acc date but still within 15 months of date of preceding annual general meeting

· Comp who fails to do this can b fined R50 a day up to max of R1000

Extension of time

· Application can made to Registrar for extension of time within which meeting has to b held

Notice

· At least 21 days clear notice in writing is req for agm (annual general meeting), unless a longer period is laid down in articles; the notice must describe the meeting as the agm of the comp
Business of Meeting

· Agm shall deal with and dispose of matters assigned to it in Act and may do so iro matters provided for in articles or which could b dealt with by any general meeting

· Any additional comp matters could b discussed, but resolution may only b passed on items of which members had proper notice

Annual Financial Statements

· Directors must ensure afs are laid before the agm
· In addition to bs and income st, the afs, by def, also have a statement of source and application of funds, a directors report and auditors report

Chairman’s Report

· General practice for chairman to submit a report in which he deals with affairs and prospects of comp

· Sometimes published in the press and often takes the form of a st of policy by the comp.

· But its not a statutory req

Resolution not to meet

· A comp need not hold agm if all members entitled to attend so agree in writing

· Resolution signed by all members entitled to vote at agm, shall b deemed to b resolution passed at an agm, duly held in the usual way

Directions on inability to meet

· If agm has not been held or cant b held at times set out or didn’t deal with matters prescribed in Act, application may b made by comp to registrar who may himself call a meeting deemed to b an agm and also give such further directions as he may deem necessary
Necessity of meeting

· Directors can void holding the agm
· All these measures are intended to ensure that directors can b called to account by sharh at least once a year

CONVENING OF GENERAL MEETINGS

By the directors

· How and by many directors a agm is to b convened is governed by articles of comp
· Gm usually convened by board of directors as its customary and logical that articles should impose this duty on that organ

· Such an agreem implies that directors must convene a gm by way of a resolution at a properly constituted meeting of the board.

· Power of directors to call a gm is a fiduciary power of a discretionary nature which must b exercises in good faith in interest of comp as a whole

· But if articles contain provision that resolution signed by all directors is as valid as a board resolution passed at a meeting of directors, the meeting can b convened by way of such a written resolution

By members ito section 180

· States that “save in so far as it is otherwise provided in the articles of a comp”, 2 or more members holding not less than 10% of comp issued share cap may call a gm of the comp
By members on requisition

· The abovementioned power of members to convene a gm must b distinguished from the right of members ito section 181 to requisition the comp to convene a meeting or, if the comp fails to respond, to call the meeting themselves

· A meeting may b requisitioned by:
- 100 members; or
- members holding, at the date of the lodging of the req, at least 5% of the capital carrying voting rights at gm of comp.  inc case of comp ltd by guarantee the req is 100 members, or members representing 5% of the total voting rights at a gm

· The requisition must b signed by req number of members, state the objects of the meeting and b deposited at the registered office of the comp

By the Court

· Court specifically authorised to order meeting of comp 
· Can issued directions that may include single member or legal representative of member present shall constitute a meeting

· Court may give order relating to calling, holding, conducting of meeting either on its own initiative or on application of Registrar or any director/member

· But policy is for court to not interfere with domestic affairs of comp as comp ought to b able to regulate its own affairs

By the Registrar

· Registrar can call meeting if all directors have become incapacitate or ceased to b directors

· Provision is essential, especially in one-man private companies

· Can also vie directions as he deems expedient, incl directions modifying comp articles as to calling, holding and conducting of meetings, providing single member shall constitute a meeting

NOTICE OF MEETING

Period of Notice
· At least 21 days of agm and 14 days of other general meetings

· At least 21 days of general meeting where special resolution has to be passed

· Notice must b in writing

· Days must not include day of meeting or day on which notice is send

Short Notice

· Any provision in articles that meeting can b called on shorter notice than aforementioned is void but theres nothing to prevent comp form giving longer period of notice than minimum laid down
· Shorter notice is allowed if agreed by majority of number of members having right to attend and vote in meeting and who hold at least 95% of total voting rights of all members

· Also can make shorter if all members agree in writing the statutorily req period of notice for meeting can b waived

Special Notice

· Special notice must b given when removal of directors or auditors are proposed
· Resolution requires only simple majority, but special notice must b given 28 days prior to meeting

· Person who proposes motion, must give notice to comp and comp must give notice to members

Persons Entitled to Notice

· Fundamental req for valid meeting is all members entitled to notice are given notice in manner prescribed in articles
· May b given personally, post, advertisement

· But, if all members approve, non-compliance with provisions may b condoned

Contents of the Notice

· Must give sufficient info on buss to b transacted and purpose for meeting so member can decide for himself to attend or not
· If meeting is to pass special resolution, notice must have info on terms of resolution, its effect and reasons for it

PROCEEDINGS AT MEETINGS

· Matters relating to proceedings at general meeting is usually more or less dealt with in articles

The Chairman

· Chairman of Board of Directors shall b chairman of gm

· Unless articles don’t provide for it, any member can b elected as chairman

· Must maintain impartiality but entitled to exercise his vote

· Chairman has a casting vote

Quorum

· If within half hour from appointed time a quorum isn’t present, the meeting if convened upon requisition of members, must b dissolved, in any other case it’s adjourned to day not earlier than 7 days or later than 21.

· If quorum then still not present, then members present will constitute a quorum

· Normally single member cant constitute a quorum , unless provided in articles that under certain circumstances one person can b a quorum

Adjournment

· Chairman can with consent of members, adjourn meeting to another time or place and in certain circumstances the chairman Is obliged to adjourn the meeting
· If adjournment is demanded, chairman must put demand to vote of meeting.

· If vote is successful, chairman must then adjourn the meeting

· Comp must within 3 days publish:  place of new meeting, matter before meeting when adjourned, the ground for adjournment

· Chairman cant adjourn meeting of his own accord

· If he attempts to adjourn meeting on own accord, meeting can appoint a chairman in his place and proceed with buss

Proxies

· Any member of comp can appoint a proxy, who need not b member, to attend, speak and vote in his stead at meetings of comp
· Proxy can vote on a poll and if articles allow, by a show of hands

· Proxy usually appointed by using form set out in articles

· Member can exercise option to vote either in person or by proxy at any time before actual moment when vote is to b given

· Proxy can b revoked anytime before voting and if member attends meeting and votes, the proxy is revoked by implication

ATTENDANCE OF MEETINGS BY LEGAL PERSONS
· Comp or other body corporate may through a representative, attend all meetings of comp of which it’s a member

· By resolution of its directors or other governing body, the body corp must authorize representative to act and instruct him how to exercise his powers

· The representative is entitled to exercise the same powers on behalf of the legal person as the legal person could have exercise had it been a natural person

VOTING RIGHTS

Equal Voting Rights
· Every member shall have a vote

· Share capital: every memb has vote iro ea share held by him

· Comp limited by guarantee, every memb has 1 vote unless article provide otherwise

· If comp divided into share of par value, votes of memb must bear same proportion to total votes in comp as nominal value of his shares bears to nominal value of all shares issued by comp

· If divided into no par value shares, memb must have 1 vote iro each share

Exceptions

· Voting rights of member of pvt comp must b determined by articles subject only to principle that ea share must carry a right to vote
· Chairman may b given a 2nd or casting vote by articles

· Articles may specify that above certain number, a member’s votes will no longer increase in direct proportion to number of shares held but in some lower proportion and a ceiling may b placed on total number of votes to which any member would b entitled
· Can provide that preference shares shall not confer the right to vote, except in tow instances where vote cant b denied.
firstly, if pref div is in arrears
secondly, if any special resolution is going to b passed and this effects the rights of pref share holders

· Companies existing ito the previous Act and which have issued non-voting shares 

Manner of voting

· On show of hands, every member has 1 vote, while on a poll every memb has vote as set out refereeing to % shares
· Poll provides only conclusive method whereby meeting can pass as resolution
· Memb can demand poll, at least 5 members or by member representing at least 10% of voting rights

· Poll must b conducted in manner prescribed in articles

· On poll every memb is entitled to exercise all his voting rights but he isn’t obliged to exercise these or even to use all his votes in same way

Voting agreements

· Shareholders are at liberty to enter into contracts ito whereof they undertake to vote and to function in a particular way
· Such an agreement can in fact b enforced as the right to vote is an incident attached to the proprietary right which a person has in and to a share, he is at liberty to exercise it exclusively in his own interests
RESOLUTIONS AT MEETINGS

Resolution by simple majority

· Comp resolution is formal decision of comp in gm to act in a certain way

· Normally comp resolution is passed by a simple majority of memb present and who constitute a quorum

· Resolution isn’t defined in act and req of a simple majority is natural result of principle that the minority must subject themselves to wishes of majority, provide majority acts in accordance with comp constitution

· Resolution taken on a simple majority is generally known as ordinary resolution and it req for all decisions of gm toher than those req either a specified majority or a special resolution

· An ordinary resolution operates form date of adoption but may b operative form diff date if it so provides

Requirements for special resolution

· Special resolution is effective only form date of registration by Registrar
· Act req special resolution for most of major decisions to b taken in comp

· Requirements for valid resolution:

1. Notice convening the meeting must:
give 21 days notice in writing of meeting
state intention to propose resolution as special resolution, the terms and effect and reasons for resolution

2. Resolution must b passes at gm at which members holding in aggregate at least one quarter of total votes of all members entitled to vote at meeting are present in person ob by proxy.  If less votes are present or represented at meeting, the meeting will b adjourned to day later stage

3. On vote by show of hands the resolution must b passed by at least 3-quarters of number of members entitled to vote.  If poll, must passed by at least 3-quarters of total votes

· Special resolution must b lodged with registrar within 30 days after it was passed following which penalties become payable.  Subject to criminal sanction but if not within 6 months then it is void

· Once special resolution passed, copy must b attached to or embodied in every copy of articles issued thereafter and every member becomes entitled to a copy of the resolution on request

CONDUCT BY UNANIMOUS ASSENT

General rule and decided cases
· Despite general rule that corp decisions are to b taken at properly constituted meetings of comp and not b separately obtaining individual asset of members, numerous RSA and British decisions recognize that comp can perform certain acts validly without any meeting being held, provided that all members were fully aware of what was being done and unanimously assented thereto

All members to b unanimous

· No restrictions in addition to those applicable to formal resolutions apply, except that all mem  must b unanimous in their assent and must b fully cognizant of what they have assented to

· An illegal result cant b validly obtained through unanimous assent

Minutes and Reports of Meetings

· Every comp shall have minutes, recorded in an official language, of all proceedings at any meeting of comp, in a minute book or books kept for that purposes; the further req that minute must b entered within one month of date of particular meeting is aimed at enabling members to inspect minutes of a meeting within a reasonable time after it was held

· Book must b kept at registered office or at office where it is made up
