STUDY UNIT 1
THE CONCEPT OF A PARTNERSHIP

THE TERM “PARTNERSHIP

· Various meanings are ascribed to term

· In comm. Law, it means a distinct legal relationship between persons

· Legally, it refers to legal relationships arising form an agreement, in which ea contributes towards a buss which is carried on in common with the object of obtaining mutual material benefit

· Wide variety of ptshp exist.  In this will focus on trading ptshp

GENERAL FEATURES OF PARTNERSHIP

· Number of partners(pt) – at least 2 members(coz to have contr have to have at least 2 ppl) and restricted to 20

· Object of ptshp – aimed at getting material or patrimonial benefit

· Associative element – intention of pts to work 2gether on equal footing to get mutual material benefit.  This is called the affection societatis.  In practical terms, mean working together as equals to make profit

· No legal personality – simply contractual agreement and no existence in law independent of its pts
· Informal information – ptshp formed by agreement, even if it is tacitly

LEGAL NATURE OF A PARTNERSHIP

· Internationally there are diff views on legal nature of ptshp.  

· Some countries adhere to “entity theory” and view ptshp as body existing independent of members, even though pts are liable for payment of ptshp debts.  In these countries, ptshp can get own rights, liabilities and assets
· Other countries (inl RSA) support “aggregate theory”  ptshp regarded as contractual association of specific persons.  No legal personality.  Rights and obligations of ptshp is those of the pts

· Neither one of these theories are followed dogmatically.  Country’s legal system usually decides on of these, but the other theory is sometimes used when practical considerations or equity demand it

Excessive emphasis is placed on aggregate theory in RSA.  Has following consequences:

1. Dissolves whenever composition of members changes.  Can occur by death, retirement, admission of new partner.  If ptshp dissolves, whole enterprise can b liquidated or new ptshp comprising of new members take over and continue the buss of previous ptshp

2. Ptshp can never b owner of assets, nor b legally entitles to rights or liable for responsibilities of ptshp.  Pts are liable for responsibilities of ptshp, the creditor of ptshp can recover debt form pts in personal capacity.

· Although view that only association of persons is closely adhered to, it’s not being applied consistently.  Consistent application can sometimes give rise to practical problems and even injustice.  For sake of efficacy and equity, ptshp can b treated as separate entity in certain and limited cases and under certain conditions (ex. sequestration and litigation)
Litigation

· Rights and duties of ptshp are those of the pts.  All partners must sue and be sued jointly in their own names.
· But ito Rules of Court, a ptshp can sue and be sued in buss name.  When judgment, ptshp assets must first b exhausted before execution can be levied on separate prop of pts.

Sequestration

· For purpose of sequestration, Insolvency Act treats ptshp independent separate from its pts

· Ptshp estate and estates of various pts are sequester. Simultaneously but separately

· Premise of the act is that, ptshp assets should b used for payment of ptshp creditors, while pvt creditors of a pt should rely on the separate estate of that particular pt.  Thus pvt creditors cant claim against ptshp estate and creditors of ptshp cant claim against pvt estate of pt.

· If residue remains in one of pvt estates after all creditors of that pt have been paid, the balance will b available fo the trustee of the ptshp estate in so far as it may b required for payment of ptshp debts.  Should a surplus remain in ptshp estate, it will b divided and ea pt’s proportional share will b made available to the trustee of his personal estate.

· Act provides that separate liquidation and distribution accounts must b framed in the ptshp estate and estate of ea pt.

· To ascertain whether application by pt for his rehabilitation to b granted, only claims against his pvt estate will b taken inot account and not the claims against the ptshp estate as well.  Court may however take into consideration the conduct oth the pt with regard to ptshp affairs.
THE PARTNERSHIP AGREEMENT

· Ptshp is established when prospective pts conclude a ptshp agreement with ea other

· Valid ptshp agreem. Is prerequisite for establishment .  Cant b created unilaterally.

· Must comply with following elements of valid contr:
- parties to contr must have contractual capacity
- parties much reach agreem.
- contract must b lawful
- must b possible to render performance ito the contr
- contractual formalities, if any, must b complied with

Contractual Capacity

· Pts must have this.
· Legal entities, like companies and cc’s, may b parties to a ptshp agreement.  

Agreement

· Pts must reach agreem to the nature and content of contr

· Unanimity of pts forms basis of contr

· All pts must agree they are forming a ptshp and not a contract of service for instance

Lawfulness

· Contr and buss of ptshp may not be unlawful or contrary to good morals of society

· Various statutory provisions that restrict formation of ptshp agreem for instance:
- ptshp cant have more than 20 pts
- allows appropriate minister to exempt ptshps in organized professions form this restriction by notice of the Gov
   Gazette.  This permission already granted to ex. attorneys, accountants, pharmacists etc.
- right of members of certain professions and occupations to enter into professional ptshps is restricted by statute. 
   ex. some professions prohibit their members to enter into professional ptshp with persons who are not members
   of that profession ex. attorneys, architects, accountants

· If ptshp agreem can be effected in lawful and an unlawful manner, a rebuttable presumption that the parties intended the former applies

Possibility of performance

· Agreem must b executable.
· If physically impossible, then cont is void

Formalities

· Law sometimes requires compliance with specific formalities for conclusion of a specific type of contr

· Those formalities must then b complied to for valid contr to exist

· Ex. must be in writing, or registered in a gov office

· But law doesn’t prescribe no formalities in formation of ptshp agrrm

· But pts can decide on our formalities if they wish (ex. must b in writing before valid)

· Advisable for ptshp agreem to b in writing to eliminate disputes about ptshp

Conditions and terms

· Like other contracts, ptshp agreem can b subjected to certain conditions and terms

· Ex, ptsp only formed when they are awarded a certain contract

ESSENTIAL ELEMENTS OF PARTNERSHIP AGREEMENT

· When pts conclude contract and comply to above general requirements for formation of contr, a valid contr is effected.  However, that contr is not necessarily a ptshp agreem.
· Have to obtain if truly ptshp agreem or not just some other contr

· Can b complicated, as possible to hide the true nature of their agreem.

· The true intention of the parties, and not that which they profess, is conclusive.

· Court must have a set of standards against which it can judge the nature of the agreem.  This is called essentialia of ptshp.  (unique features of ptshp)

Essentialia of partnership

· RSA courts rely on general Pothier’s formulation of essentialia :  its fourfold.  1.  ea partner brings something into ptshp.  2.  buss carried on for joint benefit of pts.  3.  object must b making profit.  4.  contract must b egit and all four essentialia b present
· This has been critized before, and thus only 1-3 are the requirements

Contribution

· Ea pt must make one, whether money, skills, labour etc.

· Contribution must have commercial value

· Nature of contribution can vary from pt to pt

· Contribution must b exposed to risks of ptshp buss (pt cant expect it to be returned to him)

Profit as object

· Main object must b to procure patrimonial benefit (refered to as profit) and not just a possible result of ptshp
· Also includes avoidance of financial loss or reduction of expenses

· If pts not interested in profit, but have another objective(ex. advancement of sport) then no ptshp

· Charitable org. is not ptshp, coz aim is not to distribute profit between pts.

Business to be carried on for joint benefit

The term Business:

· Means anything which occupies the time attention labour of person for purpose of making profit

· Nature and extent of buss is widely divergent

· Nature and extent of buss which specific ptshp carries on plays nb role in determining the extent of rights and powers of pt concerned.

· Scope of buss determined by purpose, nature and general commercial use of buss

Patrimonial gain for each

· Ea pt entitled to profit of buss

· If agreement states that some pts will be excluded from profit, then not a ptshp
· Doesn’t require equal share of profit, can be 60 – 40 share, but as long as there is a share

· Sensible for pts to stipulate in agreement what profit-sharing ratio is, otherwise will have to depend on general consequences of ptshp.

The essentialia as aid

· When court have to determine if ptshp, will look at essentialia and intention of parties

· If pts intended to establish ptshp and esentialia is present, then contr clearly ptshp agreement

· But I pts intended to conclude ptshp agreement but 1/more of essentialia is absent, then not ptshp agreement

· If essentialia present but intention was not a ptshp, then court will consider intention to determine how it will view the agreement

· Courts over-emphasize intention, but jurisprudently would b more correct if look at associative element as conclusive factor

THE NATURALIA OF THE PARTNERSHIP AGREEMENT

· Certain natural consequences that flow from ptshp agreem.
· Pts free to alter this

Proportion in which profit is shared

· Ea pt must share in net profit = amount by which gross income exceeds expenses and losses

· If agreement on profit share is absent, then following rules apply:
- shared in proportion to value of their respective contributions to firm
- if value of contributions cant b ascertained and compared, then pts share profits equally

Proportion in which losses are shared

· Natural consequence that pts share in losses
· Coz share in net profit, they share in loss

· Possible to exempt some pts from sharing in loss, but at least 1 pt must take the loss

· If no special agreement, pts share losses in same ration as they would the profit

Partner’s power of representation

· Unless agreed to contrary, ea partner has power to represent ptshp in transactions which fall in usual scope of buss

· Pts are entitled to limit power of representation by agrem.

Compensation for contribution

· Pt not entitled to compensation for his contribution.  Basic principles is that his compensation lies in profit share.  But pts can amend this by agreem.

Co-ownership

· Pts hold assets of ptshp as co-owners, thus jointly own assets in undivided shares

· Co-ownership is when 2/more ppl simultaneously own the same thing

· Pts may agree that certain assets made available to ptshp wont b owned jointly

THE PARTNERSHIP FUND

· Normal position that pts jointly owners of ptshp assets
· Co-ownership is physically manifested by a separate ptshp fund

· Comprises all the assets and rights which are jointly owned by the pts or to which they are jointly entitled, irrespective of how they have been acquired.

Extent of partnership fund

· Pt can contribute a plough to ptshp and then it forms part of the fund, but if pt only contributes the usage of the plough, then the plough does not form part of the funds, but then the use of the plough forms part of the fund

· General rule is that pts acquire joint ownership in all property which forms part of a pts contribution, unless another intention is evident.

· Q of whether asset belongs to pt or ptshp arises often.  The position between pts must be distinguished form the position between pts and third parties:
- Among pts, the intention of the parties, and not compliance with applicable legal formalities of law of things, is conclusive.  In so far that if pts agree that asset belong to ptshp, then it is so.  Among the pts, the asset is a ptshp asset although the ownership in that asset has not been transferred to ptshp correctly accordance with rules of law.  Among themselves they will enjoy the rights of joint co-owners in undivided shares in respect to that prop
- Bare fact that pts regards asset as ptshp asset, is not enough to make it a ptshp asset as far as 3rd parties concerned.
  for 3rd party, only ptshp asset, if pts complied with applicable formalities of law of things.  Asset not being ptshp asset by formalities, will therefore b subject to attachment by ptshp creditor.  Appointed way to transfer land to ptshp is through registration of conveyance of ownership.  Movables, delivery to ptshp must take place.  Constructive delivery where pt stops holding goods on his own behalf and starts holding it on behalf of the ptshp
Undivided share

· Ea pt ahs undivided share in ptshp assets unless pts have agreed otherwise.

· Size of share which ea pt holds is determined by agreem.  If not determined in agreement, will b proportion to share in profit.  If this not determined, then proportion of contribution.  If this not determined, then equally share.
· Size of member’s share is mostly theoretical importance, coz remain joint owners in undivided shares until dissolution and liquidation of ptshp.  

Restricted Usage

· Assets of pthsp may only b used to accomplish objectives of ptshp

· Ea pt’s joint owner of ptshp fund are restrained by objectives of ptshp.  Ex. pt not allowed to use ptshp fund for personal use

· Generally, pt can use fund for personal use if other pts have agreed or if his use will not interfere with the use of it for ptshp objectives

· If pt misapplies pthsp fund, other pts can get interdict against him to prevent him for doing it again or can hold him liable for damages

· If pt takes movable good, he can b found guilty for theft

