Study unit 15
Divisible profits and dividends
Distinguish between profit and income
Preference is given to the term income instead of profit of the company financial statements, but the term profit has been readily used by courts.  Thus profit is a legal concept whereas income is an accounting concept.

Distinguish between divisible profits and profit available for dividend
· Divisible profit refer to the profits which the law allows the company to distribute to shareholders by way of dividend, divisible profits is thus basically a legal concept.

· Profit available for dividend has been held to mean that part of the profit which the directors regard as distributable after making provision for past losses, for reserves, and for other purposes, profit available for dividend may accordingly be termed the accounting concept of profit.

Circumstances before dividend may be paid out of share capital
3 requirements must be met:

· The payments must be authorized in the articles of association of the company

· There must be a reasonable belief that the company will before and after the payment be able to pay its debts as they fall due I the ordinary course of the business (liquidity test)

· There must be a reasonable belief that the company’s consolidated assets will exceed the consolidated liabilities after the payment (solvency test)
If the articles of a company do not make provision for payments in terms of section 90 of the Act, they may be amended in the usual manner.

How does the following influence dividend distribution?
· A section 21 Company
· Its memorandum prohibits the payment of any dividend to its members. Apart from the general rulers for the determination of divisible profits, the company must also look to the provisions of its own articles.  The articles may also prohibit the distribution of realized profits of fixed assets either expressly or by implementation.
· The articles of a company

· The company in an annual general meeting is usual given the power to declare final dividends, unless the articles provide otherwise the company is under no obligation to declare dividends and it need not distribute all or even any divisible profits to shareholders.
· The board of directors

· The directors generally have the power, before recommending any dividend to the general meeting, to transfer from the net (divisible) profit such sums as they deem desirable to reserves, and to apply profit for other purposes.  They may also carry forward such appropriate profit as they think prudent not to divide.  The articles usually provide the manner in which notice of any dividend that has been declared must be given.

· The general meeting

· The articles also usually authorize the directors from time to time to pay a sum of interim dividends as appear to them to be justified by the profits of the company.  An interim dividend is one which is paid on the date falling between two annual general meetings.

Study unit 16

The offer and transfer of shares
The Doctrine and disclosure
Private companies may not offers shares to the public.  This only applies to public companies.

· The doctrine of disclosure plays an important role in the connection with the public offering of shares in accompany, whether an offer for subscriptions by the company or an offer for sale by its shareholders. 

· The basis of doctrine is that every potential investor should have sufficient material information at his disposal on which he can rely on to make an objective assessment of the merits of investment.

· The kind of disclosure which will be required depends on whether or not the company’s initial effort or a subsequent attempt to obtain additional capital.

Offer for subscription
· An offer for subscription is a method of raising finances for the company as the company receives the issue price of the shares which it offers for subscription.  The public subscribes for previously unissued shares.  In a public offer for subscription, a prospectus is required.

Rights Offer
· When a company makes an offer to its existing shareholders to subscribe for further shares which will be listed on the JSE, this is known as rights offer.  No prospectus will be required.

Offer for sale in the General Sense
· An offer for sale is an offer in respect of existing shares.  An offer for sale is not a method for raising money for the company.  It is merely a sale of shares by a shareholder, who receives the entire proceeds of that share. The company is not involved in the sale.  Usually a shareholder will find a purchaser of his share through private negotiation or if shares are listed on the JSE, by instructing a broker sell them on the market.  
· When a shareholder wants to sell shares offering them to the public, he has to issue a written statement contain certain information. 
· This kind of offers in which a company is not involved is called offers for sale in the general sense, or offers regulated by section 141. 

· These are offers on the secondary market and will usually be made by the shareholder who holds a high number of hares which cannot be sold effectively privately or on the stock exchange.

Offer for sale through intermediary
· When new shares are issued by the company by an intermediary so that the intermediary can offer them to the public for sale, or when shares are being offered to the public for sale, but it has been announced that those shares will be listed on the JSE, the situation is similar to an offer for subscription.  A prospectus will therefore be required.

· Although the shares are being offered to the public for sale and not for subscription, the company is involved in the offer.  This situation is regulated by section 146in the Companies Act.  This offer is made on the primary market and we can refer to it as an offer for sale through am intermediary. 

Offer in a primary market
What is a primary market?
· The initial process whereby the company, through whatever means, makes investment opportunities available to investors and ten receives the proceeds is termed the primary market.

List the requirements that must be met before a prospectus can be issued:
· There must be an offer

· For the subscription or purpose

· Of shares

· Made to the public

Describe the process followed when a company makes use of an intermediary:
· The direct offer by a company to investors carries with the risk that all the shares will not be taken up and the company may therefore wish to shift this risk to someone else.  To achieve the company allots or agrees to allot unissued shares to an intermediary, such as a bank, with a view to those shares being offered to the public by an intermediary.  The price at which the allotment is made will be lower than the price at which the intermediary will offer it to the public.  The company will receive share capital for the allotment and the remuneration of the intermediary will be the difference between the allotment price and the price at which the shares were sold to the public.  This procedure is a type of underwriting, is also the only exception to the rule that a share must be fully paid-up on allotment or issue.
Does the word “public” in relation to an offer in the primary market include an offer to the company’s existing members?
· Public in relation to an offer of shares is determined by the definition in section 142 of the “offer to the public”.  The definition of “offer to the public” in effect merely provides for an extension of the ordinary meaning of “public” in that it includes therein a section of the public whether elected as members or debenture holders of the company or as clients of the issuer of the prospectus “or in any other manner”.  Having given this almost unlimited application to the concept, the legislature proceeds to limit it by providing in section 144 when an offer shall be constructed as to being an offer to the public, because not all offerees “need to know”.  

List the non public offers in terms of section 144 of the Act
An offer is taken not be an offer to the public and accordingly does not require a prospectus if it is an offer:

· For subscriptions or sale to a bank, mutual bank or long term insurer acting as a principal 

· For subscription of shares in units of at least 100 000 to a person acting principal or sophisticated investors exception
· For the subscription under the following circumstances

· It is a once-off offer

· It is accepted by a maximum of fifty persons acting as principals

· The total offer, including any share premium, is max 100000

· The offer and issue of shares is finalized within 6 months of the date on which the offer was made

· Te offer must be in writing

· The particulars of the offer must be lodged with the registrar

· The offer must not be made by way of an advertisement and no selling expenses must be incurred in respect of the offer

This is called the small issue or seed capital exception
· For the subscription to the members or debentures holders of the company without the right to renounce any right to take upon the shares in favor of others.  Such non-renouncable rights offer is not regarded as an offer to the public purely because the shareholders have information about the company.  The moment the offer can be renounced in favor of non-shareholders it will therefore be an offer to the public as they may not sufficient information.

· Being rights offer.  A rights offer, as defined in section 142 is a renounaceable offer for subscription to the members or debenture holders of a company for the shares of that or any other company, where the JSE has granted a listing for those shares.  As the shares concerned are or are to be listed and the disclosure of adequate information will be required by the JSE no additional disclosures in terms of the Act is required.  In making the rights offer the company has to issue to the offeree a letter of allocation accompanied by the documents required and approved by the JSE where these rights are to be listed.
· The only additional safeguards are that:

· Section 146A provides the registration of copies of the letter of allocation and other documents referred to section 145A. Copies of those documents which have been certified by not less than 2 directors of the company as being true compiles of the originals approved by the stock exchange concerned must be lodged with the registrar together with a copy of any contract referred to in the documentation 
· Prospectus type statutory liability attaches to those responsible for issuing the documentation to attempt to ensure the accuracy of the information disclosed therein.

· For the subscription of a sale to a director or offer of the company or a close relative of such person, without the right to renounce the offer to anybody outside the category.  This is clearly a domestic concern and no information is needed
· In terms of an employee share scheme as defined in section 144A, an employee share scheme is a scheme whereby bona fida employees can buy shares in the company r get options to shares.  The company must appoint a compliance officer who must administer the scheme and ensure that certain information is provided to the employees and to the Registrar of Companies.

Definition of prospectus
A prospectus is defined as any prospectus, notice, circular, advertisement or other initiation irrespective of it is done in non-electronic or any electronic manner, offering any shares of a company to a public.

Circumstances an advertisement will not be deemed to be a prospectus
· The number and description of shares being offered

· The name and date of registration of the company

· The general nature of the main business carried on by the company

· The names and addresses of the directors

· The places at and times during which copies of the prospectus may be obtained

· Where the shares are being offered as a rights issue to members or debenture holders of a company

· The issue price of the shares

· The ratio in which the shares will be offered
· The last day to register to qualify to receive the offer

· The last day for subscribing

Liability for untruths in a prospectus
The statutory civil liability for an untrue statement in a prospectus was created for an aggrieved subscriber or purchaser of shares so as to recover damages resulting from such statement from the director or other person responsible for the content of the prospectus.  At common law, the subscriber or purchaser seeking to recover damages for misrepresentation fro a director or person responsible for the prospectus would have to prove a; the elements of delict, including fault. The statutory remedy however enables the subscriber or purchaser to recover damages by merely proving that he acquired the shares on the faith of a prospectus and sustained loss or damages by reason of an untrue statement contained therein without having to establish fault.

Section 160 regulates the statutory remedy and the persons involved in the prospectus who may be held liable.  It also provides for certain limited defenses which may be relied on by such persons.  Section 161 deals with the statutory liability of experts for untrue statements.

Untrue statements: Extended meaning
Section 142 extends the definition of an untrue statement in relation to a prospectus or any portion thereof so as t include:

· A statement which is misleading in the form of context in which it is included therein; and
· An omission from a prospectus of any matter, whether required to be included therein by the Act or not, where such omissions is calculated to mislead

When a written statement is not required
The written statement need not be issued where the circumstances are such that disclosure in terms of section 141 will not effectively assist the offeree.  This is the case where the shares are listed or the offer is only made to existing shareholders or to a person whose ordinary business is to deal in shares.  Exception is also made for offeree may by the executer, administrator, and liquidator or trustee of insolvent estate, and in respect of sales in execution or by public auction or tender.  If the offer is accompanied by the registered prospectus, the statement is not required.

Transfer of shares

Transfer of the rights of action of the shareholders
· Registration of transfer is not required before the rights of a shareholder can be acquired by the purchaser of the shares.  The rights of the shareholder are a complex of personal rights against the company.  As rights of action, the rights of the shareholders are transferred by cession and not by delivery as in the case of a real right corporeal property.  On the sale of shares the rights of the shareholders pass to the purchaser. The blank transfer form, signed by the seller and share certificate is delivered to the purchaser by the seller.  These documents merely enable the purchaser to register the shares in his name.  Until the shares are registered in the name of the purchaser, the seller is still registered shareholder, while the purchaser is a beneficial shareholder. The company does not have to take cognizance of this relationship.

· The position is accordingly that the company exercises its rights to refuse to register transfer, the seller must hold the shares on behalf of the purchaser and allow all dividends and capital distributions to accrue to the purchaser.  The purchaser must indemnify the seller against any obligation which may be connected with the shares.

· If it is desired to make the transfer of shares a prerequisite for the purchase thereof, the shares must be sold “transfer guaranteed”.  If the company refuses o register transfer, the purchaser can then cancel the contract.  On the other hand, shares are usually listed on the stock exchange if they are freely transferable.

